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Ahtisaari
Plan
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European
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HR
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Communities, a permanent Consultative
Committee of the Assembly of the Republic
of Kosovo

European Community

European Court of Human Rights
European Security and Defence Policy
European Union

European Union Rule of Law Mission
in Kosovo

European Convention for the Protection of
Human Rights and Fundamental Freedoms

European Union Special Representative

Council of Europe Framework Convention
for the Protection of National Minorities

The former Federal Republic of Yugoslavia

OSCE High Commissioner on National
Minorities

Human Rights Committee

ICCPR

ICERD

ICESCR

ICO
ICR
ISG
KFOR

KJC
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NATO
NGO
OSCE

PISG

SAP
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SRSG

UN
UNDP
UNHCR

UNMIK

International Covenant on Civil and Political
Rights

International Convention on the Elimination
of All Forms of Racial Discrimination

International Covenant on Economic, Social
and Cultural Rights

International Civilian Office
International Civilian Representative
International Steering Group

Kosovo Force (UNMIK and NATO-led
international security forces)

Kosovo Judicial Council
Kosovo Roma and Ashkali Forum

Movimiento por la Paz, el Desarme y la
Libertad (NGO, since March 2008 known
as CLARO)

Minority Rights Group International
North Atlantic Treaty Organization
Non-Governmental Organization

Organization for Security and Cooperation
in Europe

Provisional Institutions of Self-Government
in Kosovo

(EU) Stabilization and Association Process

The former Socialist Federal Republic of
Yugoslavia

Special Representative of the UN Secretary-
General

United Nations
United Nations Development Programme

United Nations High Commissioner for
Refugees

UN Mission in Kosovo
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Executive summary

Since Kosovo’s declaration of independence on 17 Febru-
ary 2008, there has been a vacuum in effective
international protection for minorities in Kosovo. A lack
of certainty over the status of the territory has limited the
practical application of international human rights law.
There is a danger that the new international organizations
operating in Kosovo, including the European Union Rule
of Law Mission (EULEX) and the International Civilian
Representative (ICR), will compound the failure of the
United Nations’ Mission in Kosovo (UNMIK) to ensure
a tolerant, multi-ethnic society in which equality, non-
discrimination and the rights of minority groups are
protected.

An international protectorate since 1999, Kosovo has
suffered engrained hostility between ethnic Albanian and
Serb communities, and continued segregation. Restriction
of movement and political, social and economic exclusion
are particularly experienced by the smaller minority
groups — Bosniaks, Croats, Gorani, Roma, Ashkali and
Egyptians, and Turks — as well as by Serbs and Albanians
living outside the main areas of population of their
respective communities.

A lack of political will among majority Albanians and
poor investment in protection mechanisms have resulted
in minority rights being eroded or compromised in the
post-independence period. Smaller minority communities
have yet to see resolution or redress for oppression and
human rights violations since the late 1990s, such as
attacks and occupation of the homes of Bosniaks, Croats
and Gorani, and an inability to exercise their language
rights in public for fear of harassment. Many smaller
minorities, such as Roma, Ashkali and Egyptians, who
were displaced from their homes, have faced severe diffi-
culties in returning.

Smaller minorities also suffer from lack of access to
information or to tertiary education in their own lan-
guages, and discrimination due to association with the
former Serb majority. This, combined with tough eco-
nomic conditions, means that some members of minority
communities, including Bosniaks and Turks, are starting
to leave the new Kosovo altogether.

Shortcomings in minority rights protection should be
addressed by the new guarantees for minorities under
Kosovo’s post-independence Constitution and in the
implementation of the Comprehensive Proposal for the
Kosovo Status Settlement (the ‘Ahtisaari Plan’) by the ICR
and his Office. While affirmative action policies for
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under-represented communities exist in some areas, for
example the judiciary, the actual recruitment of minorities
in many cases is weak. The focus of the Ahtisaari Plan on
local autonomy in Serb areas may also have had the effect,
perversely, of entrenching segregation at the local level,
creating police forces divided by ethnicity, for example,
rather than an integrated force in which all communities
are represented.

Far from addressing Kosovo’s deep-seated problems, in
the period since the declaration of independence, the
actions of the new Kosovo authorities and the interna-
tional community have instead created uncertainty and
confusion, with increasingly complex, multi-layered exec-
utive governance structures in Kosovo. As a result there
are currently numerous international and domestic actors
with interrelated yet conflicting mandates operating in
Kosovo. Since independence, the international communi-
ty has been preoccupied with resolving legal and
institutional complications surrounding the status of their
international missions. Yet structures put in place have
also perpetuated international actors’ lack of legal
accountability and complicated minorities’ access to the
European Court of Human Rights (ECHR) and to other
international legal remedies against Kosovo authorities.
They have also made engagement with and formulation
of policy toward Kosovo’s smaller minority communities a
low priority. Given the history, the European Union (EU)
and other international actors should instead accord a
central role to promoting the rights of minorities in Koso-
vo, including by improving the critical assessment of
Kosovo’s record on minority protection as part of the EU
accession process.

Recommendations

Kosovo has a recognized deficiency in the area of rule of
law, as the EU mission devoted specifically to this issue
indicates. To avoid further ethnic cleansing and grave
human rights abuses, it is particularly important to exam-
ine how to address this recognized deficiency when
protecting minority rights.

Recommendations by Minority Rights Group Interna-
tional (MRG) to improve minority protection in Kosovo
include:

* Ensuring the active participation of all minority groups
in all aspects of Kosovo public life, including in policy



formulation and implementation, decision-making
processes, and security and law enforcement bodies.
Effective political participation in the executive, legisla-
ture and judiciary will ensure ongoing protection and
guarantee of rights by all arms of government.
Strengthening mechanisms which ensure accountabili-
ty and respect for the rule of law by all holders of
executive power in Kosovo, both domestic and inter-
national. This includes effective implementation of the

Anti-Discrimination Law and ensuring that the opera-
tion of the Constitutional Court and the
Ombudsperson’s office meets international standards.
Establishing an international human rights mechanism
to fill the vacuum in effective international oversight
of the actions of EULEX, the ICR, UNMIK and the
Kosovo authorities, and strengthening engagement
with United Nations (UN) treaty bodies and the
Council of Europe human rights institutions.
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Introduction

From 1999 until very recently, Kosovo remained officially
part of Serbia, but under international protectorate of the
United Nations’ Mission in Kosovo (UNMIK). Minority
Rights Group International (MRG) has already highlight-
ed the failure of UNMIK policy during this period to
ensure a tolerant, multi-ethnic society in which equality,
non-discrimination and the rights of minority groups are
protected.’ The long-term result has been ongoing ani-
mosity and the continuation of segregation in Kosovo,
leading to restriction of movement for many minorities
and exacerbating pre-existing problems.’

MRG emphasized that, in order to address these prob-
lems, the active participation of all minority groups in all
aspects of Kosovo public life must be ensured, including
policy formulation and implementation, decision-making
processes and all state apparatus. It has also been reiterat-
ed that all actors, both international and domestic, who
exercise executive power in Kosovo must secure their legit-
imacy, and minority rights, through accountability and
respect for the rule of law.” And yet in the period since
Kosovo unilaterally declared independence on 17 Febru-
ary 2008, the actions of the new Kosovo authorities and
the international community have instead created uncer-
tainty, confusion and increasingly complex, multi-layered
executive governance structures in Kosovo. As a result,
there are currently numerous international and domestic
actors in Kosovo with interrelated yet conflicting man-
dates, whose legal basis is unclear. Structures put in place
have also perpetuated international actors’ lack of legal
accountability, and complicated minorities’ access to
international legal remedies against Kosovo authorities.

In this process, the rights and concerns of Kosovo’s
smaller minorities such as Bosniaks, Croats, Gorani,
Roma, Ashkali and Egyptians, and Turks have taken a
back seat to general governance and security issues sur-
rounding Kosovo independence. There has been limited
consultation and lack of effective participation for smaller
minority communities, particularly in international-level
negotiations regarding legal mechanisms for the future
Kosovo state.

Since independence, the international community has
been preoccupied with resolving legal and institutional
complications surrounding the status of their internation-
al missions. These complications have been created by
compromising legal outcomes to try and force political
solutions through action. Addressing these issues has left
little capacity to consider the international mission’s legal

accountability. It has also made engagement with and for-
mulation of policy toward Kosovo’s smaller minority
communities a low priority.

As a result, it is these smaller minority groups who are
seeing protection of their rights eroded or compromised
in the post-independence period. There is a lack of politi-
cal will and substantive investment in effective
implementation of minority rights among majority Alba-
nians. Smaller minority communities have yet to see
resolution or redress for oppression and human rights vio-
lations faced due to events since the late 1990s, such as
attacks and occupation of the homes of Bosniaks, Croats
and Gorani, and an inability to exercise their language
rights in public for fear of harassment.” Many smaller
minorities, such as Roma, Ashkali and Egyptians, who
were displaced from their homes, have faced severe diffi-
culties in returning.

In the new Kosovo state, smaller minorities suffer
from lack of access to information or tertiary education in
their own languages, and discrimination due to associa-
tion with the former Serbian majority. Together with a
bad economy, these conditions mean that many members
of minority communities are now leaving the new Kosovo
state altogether. Unless reversed, this trend will see the
steady migration of minority groups who have other states
to migrate to, such as Bosniaks and Turks, who have lived
in Kosovo for hundreds of years. For Ashkali, Gorani and
Roma, who have no such options of escape, these trends
are likely to lead to ingrained poverty and further
marginalization for generations to come.

In this context, this report will examine how to best
protect the rights of Kosovo’s minorities, particularly non-
Serb minorities, in the period following Kosovo’s
declaration of independence. This includes considering
the contentious original blueprint framework for Kosovo’s
future independence, ‘to be supervised for an initial peri-
od by the international community’, the Comprehensive
Proposal for the Kosovo Status Settlement or ‘Ahtisaari
Plan’.’ The International Civilian Representative (ICR)
mandated to oversee implementation of this plan with his
International Civilian Office (ICO)® has already been
appointed.” Attempts to implement the plan have also
involved deployment of a European Security and Defence
Policy (ESDP) Rule of Law Mission to Kosovo. Known as
EULEX, this mission aims to ‘mentor, monitor and
advise’ Kosovo institutions in the area of law enforcement,
and police, customs and the judiciary.® This report will
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include consideration of the mandates, roles and responsi-
bilities of these international organizations and their
obligations toward minority groups, as they exercise exec-
utive authority in Kosovo.

The second section of this report ("Who are the
minority groups in Kosovo?’) will discuss the various
minority groups in Kosovo, and each group’s current
major issues of concern. In the third section (‘Pre-inde-
pendence domestic legal measures and remedies for
minorities’), the effectiveness of legal protections for
minorities under the pre-independence UNMIK interna-
tional protectorate will be evaluated. Against this
backdrop, the fourth section (‘An independent Kosovo:
better protection?”) will examine new guarantees for
minorities under Kosovo’s post-independence Constitu-
tion and Ahtisaari Plan requirements, including how well
these measures address pre-existing shortcomings in
minority rights protection and implementation. The focus
here will be particularly on the areas of rule of law and
political participation. The fifth section (‘Accountability:
international rule and international law’) will consider the
effect of the newly configured post-independence interna-
tional mission in Kosovo on the protection of minority
rights. This section will examine whether the new interna-
tional mission has built on lessons learned during
UNMIK'’s time to provide improved conditions for realiz-
ing minority rights. It will also consider the effect of legal
and political uncertainty surrounding EULEX/ICO,
UNMIK and Kosovo authorities” roles on the effective
guarantee of minority rights, and each actor’s internation-
al legal responsibilities towards minority groups. Finally
(in the section ‘The way forward’), the role the European
Union (EU) and EU accession can play in ensuring

respect for minority rights in Kosovo, including economic
rights, will be explored. The discussion will conclude with
a set of concrete recommendations to EULEX, the ICR,
the international community, Kosovo authorities, civil
society and Kosovo’s minorities, in order to improve real-
ization of minority rights in Kosovo.

The focus of this report will be on rule of law and
effective political participation for minority groups. This is
despite many other crucial areas of minority rights in the
Kosovo context, including property rights for returnees,
education rights, religious and cultural rights, and the new
rights of communities’ law. Rule of law is the focus, first,
because of the important role the EU and the international
community play in this area, which is the primary focus of
the EULEX mission. Second, there is a recognized defi-
ciency in the area of rule of law, as the ESDP mission
devoted specifically to this issue indicates. To avoid further
ethnic cleansing and grave human rights abuses in Kosovo,
it is particularly important to examine how to address this
recognized deficiency when protecting minority rights.
Finally, as states have recognized, democratic governance
and an effectively functioning independent judiciary and
rule of law are necessary prerequisites for addressing ques-
tions relating to national minorities.’

Political participation is examined because, without
effective participation, the concerns of minority groups
are not addressed or reflected, and there is less knowledge,
and no ownership, of these rights by minority groups.
This impedes the effectiveness and implementation of
new legal provisions on minority rights. Further, minority
groups must have effective political participation in the
executive and legislature, to ensure ongoing protection
and guarantee of rights by all arms of government.
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Who are the minority groups in

Kosovo?

In Kosovo minority groups have often been referred to
as ‘communities’, defined in the new Kosovo Constitu-
tion as ‘inhabitants belonging to the same national or
ethnic, linguistic or religious group traditionally present
on the territory of Kosovo'."” This terminology is used as
the term ‘minority’ is shunned, particularly by Serbs,
many of whom see Kosovo as part of Serbia and accord-
ingly do not believe they are a minority. As Oliver
Ivanovic, a Serb politician puts it: “We Serbs do not
accept being classified as a minority. It is humiliating.™

In this report, however, the term minority is used to
refer to ‘any community that lives in a situation where
they are a numeric minority relative to the communities
surrounding them’, in line with the position of previous
MRG papers on Kosovo,"” and the Organization for
Security and Cooperation in Europe (OSCE) and UN
High Commissioner for Refugees (UNHCR)."” At the
municipal level this may include the ‘minority within
the minority’, such as Albanians in Serb enclaves.

The minority groups in Kosovo include Bosniaks,
Croats, Gorani, Roma, Ashkali and Egyptians, Turks
and Kosovo Serbs.' The last census took place in 1991,
and was largely boycotted by Kosovo Albanians. There
have also been important subsequent demographic
changes in the 1998-9 war and thereafter. As a result,
current demographics for the Kosovo population can
only be estimated. As a general estimate, approximately
90 per cent of the 2 million people in Kosovo are ethnic
Albanian,"” while 5-6 per cent are Orthodox Christian
Serbs.

Bosniaks

Bosniaks are Muslim speakers of the Slavic languages
(mainly Serbo-Croatian) who adopted Islam during the
rule of the Ottoman Empire (1450-1912). Bosniaks
were first recognized as a distinct category in the
Yugoslavian census of 1961 as ‘Muslims in the ethnic
sense’. The term ‘Bosniak’ was adopted by Muslims in
Kosovo whose first language is Bosnian from around
1999, after Bosnian was promoted as a language distinct
from Serbian and Croatian following the Bosnian war.
The Bosniak population in Kosovo was estimated at
more than 35,000 in 1999, and approximately 57,000
in 2005." Bosniaks themselves have asserted their com-
munity was 75,000—100,000 prior to 1999, but Numan
Balic, a Bosniak member of the Assembly of Kosovo,

estimates that today, following 2004 attacks in which 75
Bosniaks were killed, there are fewer than 35,000 Bosni-
aks left in Kosovo."”

Like Turks, Bosniaks face increasingly limited recog-
nition of their language rights. Bosnian is currently
recognized for use with local authorities in only three
municipalities. There is also a shortage of Bosniak text-
books for primary and secondary education, and some
Bosniak children educated in Albanian have no option
to learn in Bosnian or about Bosniak culture history and
tradition, even in supplementary classes.”® The university
in Prishtine/Pristina now only offers courses taught in
Albanian, and Bosniaks are effectively excluded from
attending university in Serbian in Mitrovice/Mitrovica."”
Kosovo’s only tertiary education options in Bosnian are a
business school in Péja/Pe¢ and an education faculty in
Prizren.”

For these reasons, Bosniaks feel that for cultural sur-
vival, they need decentralization as much as Serbs do.
Kosovo Assembly parliamentarian Numan Balic asserts
that Bosniaks requested three Bosniak municipalities
both from the Kosovo government and from Ahtisaari
during his consultations on the Ahtisaari Plan. He notes
that the Ahtisaari Plan guaranteed six Serbian munici-
palities, but the international community did not apply
the same pressure to establish Bosniak municipalities.”
This is despite the Advisory Committee on the Frame-
work Convention on National Minorities (AC FCNM)
emphasizing in 2005 that decentralization and local self-
government reform were clearly relevant for minority
communities in Kosovo and should be carried out in a
manner that involves them.”

Like Turks, Bosniaks feel that in the newly indepen-
dent Kosovo their options are to assimilate, or leave for
countries such as Bosnia and Herzegovina. As Numan
Balic puts it, there is discrimination against Bosniaks as
‘Albanians think Bosniaks cooperated with Milosevic.
We also speak the same language....” He adds: “There
are too many minority communities and this is too tir-
ing for the Albanians, so they and the international
community agree on phasing out the smaller communi-
ties.”” Bosniaks displaced during the war have not
returned for reasons similar to those of many from other
smaller minority communities: a combination of bad
memories, mistrust of the ability and willingness of local
authorities to protect them, and lack of economic
prospects in Kosovo.*
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Croats

Although previously a larger community, Croats residing
mainly in Janjevo/Janjeva (near Prishtine/Pristina) and
Letnica in the south, but also in central and eastern Koso-
vo,” now number no more than a few hundred. Their
Catholic religious affiliation remains an important part of
their identity.”

Gorani

Gorani are a Slavic people who converted to Islam in the
eighteenth and nineteenth centuries. Their first language
is Gorani. Numbers in Kosovo are estimated at 6,000,”
down from 12,000 in 2001.%

In transitional Kosovo, the Gorani minority educated
in Serbian have been caught in the middle of the political
stand-off between Kosovo Serbs and Albanians, which has
seen the effective creation of two education systems in
Kosovo. Education in the Serbian language in regions
where Serbs, Gorani and Roma reside is currently man-
aged and funded by the Serbian Ministry of Education,
and follows a Serbian curriculum, which differs from that
in other Kosovo schools.”

Unitil recently, Gorani were unable to receive educa-
tion under the former Serbian curriculum from Kosovo
educational authorities.” Samir Velija from the Humani-
tarian Law Center states that many Gorani also see
speaking Serbian rather than Albanian as an impediment
to relating to new Albanian majority national institu-
tions.”

Gorani have also been hit by bad economic condi-
tions, and Velija notes that many now live and work
abroad for 11 months of the year. Their situation is exac-
erbated by the fact Gorani businesses are boycotted by
Albanians, who see them as Serb collaborators because
most are educated and speak in Serbian, and Gorani
politicians were pro-Serb prior to the war.”” Like Roma
and Egyptians, Gorani note that ‘there is no budget for
integration; this kind of work is left to NGOs’.”” Gorani
also have little faith in the ability or willingness of local
institutions such as the Ombudsperson or the criminal
justice system to protect their rights. As they also note, 53
bombs went off in Gorani villages but those responsible
were never found; ‘Gorani hope to be full citizens of
Kosovo, but have bad experiences of the implementation
of their rights, which has been nil.”

Roma, Ashkali and Egyptians

Roma have lived in Kosovo since the thirteenth century.
In the 1991 census, 43,000 people in Kosovo identified as
Roma, although some consider this an underestimate.”
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From the 1990s, Roma have divided into three self-
identifying groups, Roma, Ashkali or Ashkaeli and
Egyptians. Ashkali and Egyptians largely speak Albanian as
a first language and commonly live with Albanians in
urban areas and villages.” The latter differ from the former
in that they consider their ancestry to be traced to Egypt.
Those identifying as Roma generally speak Romany or
Serbian and tend to live in mixed Serb/Roma or single-
ethnic villages and enclaves scattered throughout Kosovo.”

A decade after displacement during the ethnic conflict,
Roma, Ashkali and Egyptians continue to face difficulties
returning to their traditional Mahalla (quarter) in Mitro-
vice/Mitrovica, despite efforts by the Kosovo provisional
government, UNMIK, the United Nations Development
Programme (UNDP) and OSCE to relocate them from
dire living conditions in camps for internally displaced
persons.” Although some consultation took place, Roma
and Ashkali representatives indicate that a lack of effec-
tive, direct consultations with affected communities has
been part of the problem. Lack of effective consultation is
a theme which recurs in discussions with these groups.”
Thousands of other Roma, Ashkali and Egyptians dis-
placed by destruction of their Mahalla in Prishtine/
Pristina and other areas are also yet to return and still live
displaced in inadequate housing.” Returns are not sus-
tainable as there is no clear framework for resettlement,
no housing to replace destroyed homes, and no reintegra-
tion policies.” The Ombudsperson (an institution created
in 2000, with the mandate to address alleged human
rights violations or abuses of authority by public authori-
ties, with particular priority on discrimination and
violations of the rights of communities and their mem-
bers) notes that even where houses are rebuilt, such as
after the March 2004 attacks, many Serbs and Roma do
not return due to fear of further attack.”

Lack of official documentation and non-registration
are also fundamental problems for many Roma, Ashkali
and Egyptians. Non-documentation affects their ability to
access basic economic, social and legal rights such as
health insurance, social assistance, education and access to
courts.” The OSCE has highlighted that lack of civil reg-
istration may even lead to statelessness.* Lack of
registered title and documents also impedes Roma,
Ashkali and Egyptian return to the informal settlements
they occupied before the war.” The Roma and Ashkali
Documentation Centre is working to address documenta-
tion issues, while the Office of the Prime Minister, the
UNHCR and non-governmental organization (NGO)
Civil Rights Programme Kosovo have initiated a civil reg-
istration campaign.” This has not always been supported
or implemented by municipalities however.*

Albanians tend to see Roma as Serb ‘collaborators’; as
Egyptians Neziraj and Zizako put it: ‘Albanians do not see



us as good people. They think we cooperate with Serbs.™®

Roma interests also remain compromised by the results of
segregation and ongoing Albanian and Serb political ten-
sions. Roma who live in Serb enclaves rely on education,
social benefits and health systems managed by Serbian
authorities, as Kosovo public transport, education and
municipal support in these regions is minimal.” This
propagates segregation, as Serbian authorities providing
these basic services discourage engagement with Kosovo
authorities. Egyptians emphasize that: ‘Egyptians ... want
to integrate. This is important for the future of Kosovo.™
They add that UNMIK’s focus, however, has prioritized
Serb reintegration. Integration is difficult due to the
inability of Roma and Gorani to speak Albanian, and the
resulting lack of access to information and labour markets
in Kosovo, as well as the failure of Kosovo authorities to
recognize parallel education systems in Serb enclaves.”

Unemployment is also a pressing problem for these
three communities, and is estimated at a staggering 98 per
cent.” For Roma, Ashkali and Egyptians in general, and
women in particular, low basic education and high levels
of illiteracy (approximately 70 per cent for women) also
continue to be a problem, compounded by poverty, a lack
of resources and long-held cultural views on the role of
women.”* UNICEF and the Committee on Economic,
Social and Cultural Rights have expressed concern over
the lack of access to primary and secondary education for
girls from these communities in particular.”

To address these most pressing issues, the Office of the
Prime Minister has formulated a Roma, Ashkali and
Egyptian joint strategy with the support of the OSCE and
the Kosovo Foundation for an Open Society, and involv-
ing representatives from these communities. Areas covered
include integration, education, housing, registration and
documentation, the situation of women, access to health,
social welfare and information (media), political participa-
tion, etc.” But despite numerous previous papers and
strategies, there has been little improvement in the con-
crete situation and access to rights for these communities
over the last nine years.

Serbs

Serbs have lived in Kosovo since AD 1000, around the
same length of time as Albanians. Kosovo Serbs com-
plained of increasing discrimination and exclusion in the
early 1980s, when Kosovo Albanians began demanding
that Kosovo, part of the SFRY, become a fully indepen-
dent republic.” Following Slobodan Milosevic’s rise to the
Serbian presidency in 1989 the situation reversed and
Kosovo Albanians faced increasing institutional discrimi-
nation. In 1995 the Albanian Kosovo Liberation Army
began operations. Open conflict in 1998, followed by

NATO (North Adantic Treaty Organization) bombing
and massive human rights abuses against Albanians led to
the ultimate establishment of the UNMIK protectorate
on withdrawal of the Yugoslav forces in June 1999.

Today, the position of Kosovo Serbs is dependent on
Serbia, both in terms of security and political power to
oppose and boycott Kosovo institutions. As Serb politi-
cian Oliver Ivanovic puts it: “Whatever Serbia agrees,
Kosovo Serbs will have to accept, or leave.” Parallel edu-
cation, health, hospital and police systems still function in
northern Kosovo close to the Serbian border, in enclaves
where Serbs are a majority. For Serbs who are a minority
among Albanian majorities in enclaves south of the Ibar
River, the need to engage with Kosovo institutions, which
northern Kosovo Serbs largely boycott, is more pressing.
Eight of ten Serbs serving in the Assembly of Kosovo seats
reserved for Kosovo Serbs come from these southern
enclaves, although they also continue to boycott parlia-
mentary sittings and debate.

Kosovo Serb politician Ivanovic states that security is
one of the main ongoing concerns for Kosovo Serbs, but
Dusan Radakovic, formerly of NGO Partners Kosova
(Center for Conflict Management) states that economic
development, employment and education are more press-
ing problems. He feels that ongoing concerns about
security and discrimination arise from the failure to
address and clarify past crimes against Serbs and other
Kosovars.”

Radakovic believes that for internally displaced Kosovo
Serbs, the main impediments to return are unemployment
and the fact their houses have been destroyed. The Acting
Ombudsperson (see p. 12) adds a real or perceived fear of
further attack.” Radakovic personally states: ‘T dont care
what the national flag is, I care about freedom and securi-
ty. He adds, however, that he believes only about 10-20
per cent of Serbs are open to learning Albanian, and they
will need to be well integrated over the next 5-10 years to
accept living in independent Kosovo. This may prove diffi-
cult, however, as he adds that the Kosovo government:
‘declare they care about communities because of interna-
tional pressure, but there is no real compromise ... [just]
lip service’.” Ongoing language barriers and separate Alba-
nian and Serbian health and education systems are a
further complicating factor for integration, with the reality
being that ‘Albanian and Serbian communities continued
to live separate lives, and the situation has even worsened
after the declaration of Kosovo's independence.’®

Turks

Turks have been a national minority in Kosovo since the
rule of the Ottoman Empire from 1450 to 1912. Turkish
community leaders estimated their community’s popula-
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tion at between 12,000 and 50,000 in 1999. Since then it
has substantially decreased and in 2001 the OSCE esti-
mated it at 12,000.%

Ironically, new laws enacted under UNMIK’s supervi-
sion mean that Turkish minority groups now have less
opportunity to speak, hear, be educated in and use their
mother tongue in official capacities than they did in the
pre-Milosevic Socialist Federal Republic of Yugoslavia
(SFRY). Following the signing of the Law for Use of
Official Languages on 2 November 2007, Turkish is no
longer recognized as an official language in some munici-
palities where Turks have been living for centuries.*
Under the 1974 SFRY Constitution, the Turkish lan-
guage enjoyed equal status with Serbo-Croat and
Albanian, but the new Kosovo Constitution only guaran-
tees Albanian and Serbian as official national languages.
The decision of whether to recognize the Bosnian, Roma
and Turkish languages at the municipal level is left to the
discretion of municipalities.” Members of the Turkish
community complain that broadcasting space for Turk-
ish-language programmes is 20 per cent of previous
levels; that, unlike in the SFRY, UNMIK ID cards are
not produced in Turkish; and the government is no
longer supporting the previously publicly funded Turk-
ish-language newspaper.® The lack of Turkish-language

options for UNMIK ID cards means that Turks cannot
correctly spell their surnames in identity documentation.
This is in contravention of the right to official recogni-
tion of names written in minority languages, under
Article 11 of the Council of Europe’s Framework Con-
vention for the Protection of National Minorities
(FCNM), applicable in Kosovo since 2001. While the
right to have personal names registered in their original
form is guaranteed under Kosovo’s new Constitution, the
use of minority alphabets in relations with the central
authorities is not.” Together with Bosniaks, Turks also
face a lack of school textbooks and official education
documentation published in their own language. This is
in spite of provisions in both the Law on the Use of Lan-
guage and the Constitutional Framework for Provisional
Self-Government in Kosovo, which supposedly guaran-
teed their right to mother tongue education from
primary school to university.

The result, in combination with bad economic condi-
tions and a lack of jobs in which Turkish language can be
used, including in the new ICO, is that many Turks are
migrating to Turkey for higher education, or permanently.
Despite having lived in Kosovo for five centuries, they feel
that, with the lack of official recognition of Turkish lan-
guage and identity, the only other option is assimilation.®®
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Pre-independence domestic legal
measures and remedies for

minorities

This section will examine the effectiveness of minority
legal protections under UNMIK’s international protec-
torate in the period prior to Kosovo’s declaration of
independence in February 2008. This analysis will allow a
comparison between these prior arrangements and new
minority protections enacted since independence, exam-
ined in the next section (‘An independent Kosovo: better
protection’, p. 16).

By highlighting existing weaknesses in the effective
functioning, implementation and enforcement of legal
remedies enacted under UNMIK,; it will become clear what
measures are required from the new EULEX/ICO missions
to remedy these problems. The highlighted gaps will also
demonstrate the vital need for access to regional and inter-
national mechanisms for smaller minorities, as a higher
level of appeal, to ensure an effective remedy where one is
not available domestically. It is against this background that
the serious effect on the protection and guarantee of minor-
ity rights of the post-independence ‘vacuum’ described in
the next two sections of this report will become clear.

The Ombudsperson

An Ombudsperson institution was created in Kosovo in
2000, with the mandate to address alleged human rights
violations or abuses of authority by international and local
public authorities.”” The Ombudsperson was directed to
give particular priority to severe or systematic violations
founded on discrimination, including allegations of viola-
tions of the rights of communities and their members.”
Under the Anti-Discrimination Law (ADL) enacted in
2004, the Ombudsperson has also been designated as the
‘authorized body to receive and investigate complaints
concerning violations of rights based on discrimination’.”
Because of the personal commitment of Hilmi Jashari,
the acting Ombudsperson, the institution has facilitated
protection of minority rights to date, but politicization of
the position now threatens both its legal effectiveness and
civil society collaboration.”” The Assembly of Kosovo’s sec-
ond attempt to appoint an Ombudsperson was blocked
late in 2007. The OSCE, UN High Commissioner for
Human Rights and international and local NGOs had
expressed concern” that short-listed candidates did not
meet UNMIK Regulation 2007/15 criteria of impartiality,
integrity and a demonstrated commitment to human

rights.”" One major concern was that, with politicization,
the institution would no longer meet international stan-
dards for effective national human rights institutions,
embodied in the Paris Principles.”” These Principles con-
firm that independence, autonomy, pluralism, adequate
powers of investigation and adequate resources are neces-
sary for national institutions to effectively promote,
protect and remedy violations of human rights. It remains
vital in post-independence Kosovo that the Paris Princi-
ples criteria are met in the appointment and functioning
of the Ombudsperson, to ensure the effective promotion
of minority rights and investigation of alleged violations
of community rights and complaints based on discrimina-
tion under the ADL.

Minority groups also state that the Ombudsperson’s
effectiveness is limited by its non-binding recommenda-
tions and lack of legal enforcement powers.” To enhance
human rights protections, the Parliamentary Assembly of
the Council of Europe suggested in 2005 that the
Ombudsperson’s authority be strengthened to require
responses from authorities to its recommendations, but
the proposal is yet to be acted on.” Serb, Roma and
Ashkali representatives feel that both trust in the institu-
tion and its importance have also decreased since the
international Ombudsperson left and was replaced by a
local Kosovo representative, a concern also highlighted by
independent observers.”

Finally, the Ombudsperson’s ability to address viola-
tions of minority community rights or discrimination by
UNMIK has been compromised by UNMIK Regulation
2006/06.” This regulation provides that all complaints
against UNMIK fall outside the scope of the new non-
internationalized Ombudsperson’s mandate from February
2006. UNMIK recently indicated that the Acting
Ombudsperson can investigate complaints against
UNMIK under Regulation 2000/38, until a new local
Ombudsperson is appointed. Uncertainty around the
issue, however, means that no minority or other com-
plaints against UNMIK were investigated between mid
February 2006 and April 2008.*

Human Rights Advisory Panel

To address the above gap in UNMIK’s accountability,
UNMIK Regulation No. 2006/12 created a Human Rights
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Advisory Panel to deal with complaints of violations of
international and regional human rights instruments
against UNMIK’s interim administration.” These include
instruments directly relevant to minority rights guarantees,
such as the International Convention on the Elimination of
All Forms of Racism (ICERD) and the International
Covenant on Civil ad Political Rights (ICCPR). A com-
plaint may be brought once all available domestic remedies
have been exhausted.*”” The conclusions of the panel of
three international jurists with expertise in human rights
will, however, remain non-binding ‘recommendations’ pre-
sented to the UN Secretary-General’s Special Representative
(SRSG).* As the SRSG has exclusive authority and discre-
tion to decide whether or not to act on these findings, the
Panel does not therefore guarantee an effective remedy to
minorities where UNMIK acts have resulted in violation of
their rights, as the Human Rights Committee has high-
lighted.* The Panel was only just about to become properly
operational before Kosovo declared independence.”

The Anti-Discrimination Law
and international standards

Kosovo's Anti-Discrimination Law, enacted in 2004, was
heralded by the Council of Europe as one of the most
comprehensive in Europe.* Yet the acting Ombudsperson.
Hilmi Jashari, acknowledges that some definitions and
principles in the law remain vague.” There is also a lack
of clarity regarding which institution is charged with the
law’s implementation and enforcement.”

The law has failed to substantively improve the situation
with regard to discrimination against minorities, however,
due to ineffective implementation. The Ombudsperson
notes that the ADLs purpose ‘has so far been defeated by
the lack of information in Kosovo society about the law and
about discrimination as a whole’.”” This has resulted in a
low number of complaints and cases being brought so far
under the ADL.” This problem is worse in the case of
minority groups, as ‘persons or groups of persons who are
mostly marginalized and frequently discriminated against
are in the worst position regarding information about this
law’.”* A publicity campaign to promote the ADL in five
languages, including Bosnian, Roma, Serbian and Turkish,”
was carried out but has clearly been insufficient. Further
awareness campaigns are therefore crucial. Lack of means to
bring cases is another obstacle for minorities. The Ministry
of Justice opened District Legal Aid Offices in all five
regions of Kosovo in January 2008, which should assist the
most marginalized to bring cases under the ADL.” For
Serbs who continue to feel unsafe moving about outside
their own protected, largely single-ethnicity enclaves, lack of
freedom of movement may, however, limit their ability to
physically access many of these offices.

Implementation is also hampered by insufficient
knowledge and training of judges and civil servants on the
law’s effect and application.” Judicial training by the
international community (OSCE) has focused almost
exclusively on criminal justice, to the detriment of train-
ing on civil law remedies like those under the ADL. The
Acting Ombudsperson notes: ‘Executive authorities do
not know the content of the law and have so far not made
its implementation a priority. Also, in many courts there
is a limited awareness of the law and how it should be
implemented.” It is crucial, in order to effectively imple-
ment this law and reduce de facro discrimination against
minorities, as the Ombudsperson recommends, that the
executive and the judiciary are properly trained in how to
deal with complaints under this law.”

Civil society actors note that the same lack of aware-
ness of standards and recourse also mean that,
domestically: ‘the comprehensive implementation of inter-
national standards remains to be realized’,” despite their
supposed application under Kosovo law.” As a member of
the Kosovo Turkish community puts it: ‘without proper
information, remedies provided by law are not used by
population itself, or by minorities’.”

A lack of public support and political will to imple-
ment the ADL and other laws is a further problem
highlighted by members of minority communities and by
the AC FCNM.'" Minority representatives emphasize
that a lack of true commitment to minority rights by the
new Kosovo government and its institutions is a major
obstacle to the effectiveness of the ADL and other laws, in
improving their situation and protecting their rights."”!

Institutional shortcomings also impede minority access
to prompt, effective remedies. There are cases of alleged
misconduct by judges and civil servants leading to dis-
criminatory practices, which have been submitted to the
Kosovo Judicial Inspection Unit for investigation.'”” The
AC FCNM and legal aid NGOs also note that the huge
backlog of pending cases delays judgments and access to
remedies for minorities for years.'”

Structural obstacles for
minorities

Fermin and Mikel Cordoba of Movement for Peace
(MPDL, since March 2008 known as Centre for Legal
Aid and Regional Development, CLARO) also note vari-
ous obstacles for smaller minority groups, which impede
their access to effective remedies. These include: (1) that
minorities are not acquainted with existing legal mecha-
nisms for protecting community rights in the
municipalities; (2) language obstacles — minorities are
unable to use their mother tongue with municipal author-
ities, or access public information and documents in that
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language; and (3) limited capacity for grassroots initiatives
to solve communities’ economic, social and fundamental
rights-related problems. They add: ‘[tJhe establishment of
institutional bodies in charge of protection of vulnerable
groups does not provide in itself any guarantee unless the
factors that hinder their ability to fully participate in soci-
ety are addressed’.'”

An example is the lack of personal documents and
access to habitual resident registry and civil status registry
among the Roma, Ashkali and Egyptian communities,
mentioned in the second section (“Who are minority
groups in Kosovo, p. 8). Without documentation these
individuals are not recognized before the law, which
impedes access to other basic rights, including the right to
vote, to participate as a candidate in elections or even to
access courts."” The European Commission has also noted
the inadequate translation of laws into minority languages
as another problem, which would clearly impact negative-
ly on the ability of minority communities to know and
access effective remedies for violations of their rights."*

As a result of these various institutional problems, in
practice: ‘discrimination in access to civil and political
rights, as well as to economic, social and cultural rights,
especially due to ethnic origin, still remain a general prac-
tice in Kosovo'.'”

Minority women in Kosovo: discrimination
and obstacles to effective remedies

Recent cases brought before Kosovo courts by the
Prishtine/Pristina legal team of MPDL/CLARO indicate how
gender-based discrimination is compounded by ethnic
discrimination and other forms of social exclusion for
minority women in Kosovo society, and in the
administration of justice. An example is the case of a Roma
woman who claimed compensation for damage to her
property and sought to bring criminal charges against the
alleged perpetrators. Her complaints were totally ignored by
the municipal prosecutor’s office in Péja/Pec. This deprived
her of her right to access to claim mechanisms, an
infringement of the principle of fair treatment before
tribunals and other organs administering justice, under
Articles 2 (a) and 4 (j) of the ADL. This discrimination was
allegedly due to her ethnic origin. The prosecutor referred
the claim to a municipal court only after a complaint was
lodged and an investigation initiated by the Kosovo Judicial
Inspection Unit for alleged misconduct.

It was recommended to the claimant that she file a
discrimination claim, but she refused, due to fears of the
problems such a claim may cause her with authorities in
the future. She was reportedly threatened on several
occasions, and this may have formed one of the deciding
factors in her decision not to bring a discrimination claim.

Minority concerns at the
municipal level - Community
and Mediation Committees

At the municipal level, Community and Mediation Com-
mittees have been established as an anti-discrimination
mechanism to ensure that every local community receives
equal treatment by the municipal authority regardless of
size, language, religion, ethnic origin, etc.'

The OSCE Mission in Kosovo forms a distinct com-
ponent of UNMIK’s interim administration, mandated
with institution- and democracy-building, and promot-
ing human rights and the rule of law.'” In February
2004 the OSCE assessed Community Committees as yet
to be functioning effectively, 16 months after their cre-
ation."’ Today, despite being more established, these
committees do not form part of the framework set up to
tackle discrimination under the ADL. Furthermore, in
correspondence with MRG, local civil society organiza-
tions in Kosovo indicate that participation by minorities
in decision-making at the municipal level ‘is very much
limited given the lack of strong links of communication
between the community committees and members of
the communities that should be consulted on matters
concerning them’.""

To ensure implementation of minority rights at the
municipal level, the recommendations of the Council of
Europe Committee of Ministers in their resolution on the
implementation of the FCNM in Kosovo should be
implemented as soon as practicable. The Committee
urged international and local authorities in Kosovo to
‘consider ways to improve the representativeness and
effectiveness of the communities committees in munici-
palities’ in order to improve implementation of the
FCNM in Kosovo.'"

Impunity and failures of
accountability

The failure to prosecute past grave human rights abuses
against minority groups in both 1999 and 2004, com-
bined with limited minority representation in Kosovo’s
police, security forces and judiciary are further impedi-
ments to the effective enforcement of minority rights in
Kosovo. Under Article 6(2) of the FCNM, applicable
since 2001, parties are under an obligation to ‘take appro-
priate measures to protect persons who may be subject to
threats or acts of discrimination, hostility or violence as a
result of their ethnic, cultural, linguistic or religious iden-
tity’."” And yet, by the end of 2005, not a single domestic
war crimes case had been filed in which the victims were
non-Albanians, despite crimes against Ashkali, Roma,
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Setb and other communities."* The general failure of the
Kosovo justice system to effectively prosecute war crimes,
other criminal cases and ethnically motivated violence has
also been widely reported.'”

The result is that minorities are reluctant to report
instances of discrimination or crimes against them due to
fear of harassment, and experience of authorities collabo-
rating, or at the very least not prosecuting crimes
committed against them." This mistrust and lack of con-
fidence in domestic law enforcement institutions among
minority groups leads to ongoing fears for their security,
and a lack of willingness to return among internally dis-
placed persons. As Bosniak representatives indicate: ‘Now
[future] perspectives are the main reason why people do
not come back ... There is no risk for their physical secu-
rity, but people are still afraid.”"” Members of the Roma
and Ashkali community also report ‘high levels of unre-
ported crimes. People are afraid of reporting because of
the possible repercussions. There are few minority repre-
sentatives in security institutions.””* The AC FCNM
noted in this regard that, in order to meet their Article
6(2) obligations (mentioned above), the recruitment of
police officers from minority communities in a// localities
throughout Kosovo will be crucial.'”

The International Judiciary and Prosecutors programme
introduced international judges and prosecutors into the
Kosovo criminal justice system in an attempt to address the
above problems, but the programme failed to improve
prosecution of ethnic crimes, or build local capacity to do
$0."” Despite international involvement, of 50,000 partici-
pants and 1,400 complaints made to police arising out of
the ethnically motivated crimes during riots in 2004, a total
of only 400 charges were brought.”" Sentencing was also
often suspended or unlawfully lenient, with courts often
failing to find ethnic motivations an aggravating circum-
stance.'” Lack of evidence and clear witness statements has
limited the ability to prosecute these crimes.

Even if some of these crimes cannot be prosecuted due
to the lack of evidence and witness statements,'?
imperative that a voice be given to victims, and that mis-
trust, ethnic hatred and the truth regarding past crimes
are addressed. Authorities in Kosovo have an obligation
under Article 6(1) of the FCNM to ‘encourage a spirit of

tolerance and intercultural dialogue and take effective

it is

measures to promote mutual respect and understanding
and cooperation among all persons living on their territo-

ry’."”* The AC FCNM has noted that the unaddressed
legacy of the past ‘complicates the task ... to implement

the Framework Convention and necessitates particularly
decisive measures aimed at rebuilding inter-ethnic toler-
ance and true and effective equality’.” Despite the ethnic
violence of 1999 and 2004 and a decade of international
engagement, a comprehensive and coherent reconciliation
process is yet to be undertaken in Kosovo.

The Ahtisaari Plan also requires the Kosovo govern-
ment to: (1) promote reconciliation and a comprehensive
and gender-sensitive approach to dealing with the past;"**
(2) protect persons subject to or threatened with discrim-
ination or violence as a result of their ethnic, national,
religious, etc. identity;'"”” and (3) promote a spirit of tol-
erance, dialogue and reconciliation among
communities.'” In order to meet these obligations, there-
fore, a truth and reconciliation commission should be
convened to address past ethnically motivated crimes,
including those committed in 2004. Given that a num-
ber of key figures in the post-independence Kosovo
government are former leaders of the Kosovo Liberation
Army, such measures may take time and will have to be
handled with extreme sensitivity to ensure that the pro-
cess is both conducive to reconciliation and seen as
legitimate by all parties. The process may need to be con-
vened with the assistance of an intermediary such as the
ICO, OSCE or EULEX as appropriate,'” but should
involve local civil society organizations within Kosovo
and necessarily involve all affected parties.

Conclusion

For minority groups, access to effective domestic remedies
remains impeded by unaddressed structural inequalities,
insufficient implementation, and lack of awareness of
existing laws and remedies relevant to minority communi-
ties and a failure to prosecute past crimes with resulting
mistrust of criminal justice authorities. These issues must
be addressed in post-independence Kosovo if minority
rights are to be protected. There is also need for increased
training, awareness-raising and exposure to jurisprudence
on the application of the newly created ADL norms for
the executive and judiciary. A truth and reconciliation
commission; greater political will to enforce minority
rights; and mechanisms to protect minority rights which
are legally enforceable, unlike the non-binding
Ombudsperson and Human Rights Panel, should also be
a priority. The ongoing independence and impartiality of
the Ombudsperson and judiciary, and adequate financial
resources for them, must also be guaranteed.
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An independent Kosovo:

better protection?

In this section, the new constitutional structure in force
since 15 June 2008 in post-independence Kosovo' —
much of it mandated by the international community’s
Abhtisaari Plan — will be examined to assess its potential
effectiveness in improving the guaranteeing of minority
rights.

Effective participation and
consultation on the new
Constitution

The AC FCNM highlighted in 2005 that ensuring a//
minority groups’ effective participation in the Kosovo
future status talks was one important means to ensure
minorities’ FCNM Article 15 right to effective participa-
tion in public affairs.”" The Human Rights Committee
(HR Committee) reiterated the same point in 2006
regarding minorities’ ICCPR Article 25 right to partici-
pate in the conduct of public affairs.””* As previous MRG
reports have highlighted however, minorities were effec-
tively excluded from deliberations and drafting of the
Ahtisaari Plan and its ‘final settlement’ for Kosovo."”

Under the Ahtisaari Plan, the Constitutional Commis-
sion drafting the new Kosovo Constitution was
specifically to include at least three Serb Kosovo members,
and three members representing ‘other’ minority commu-
nities, which include Bosniaks, Croats, Gorani, Roma,
Ashkali and Egyptians, and Turks." The initial working
group formed prior to Kosovo's declaration of indepen-
dence did in fact include one representative each from the
Bosniak, Egyptian and Turkish minority communities.
Serb representatives refused to participate.'”

The above arrangements, however, ensured only the
participation of three individuals from three of the six
Kosovo minority communities in the constitutional
working group, rather than consultation with minority
communities as a whole. The AC FCNM has confirmed
that effective consultation with minority communities
requires consultative mechanisms that are inclusive and
representative, allowing different segments within
minority communities, and women in particular, to be
included and have an effective voice.” Representation
of an entire community by one person can be problem-
atic, particularly where, as the Turkish community
assert, that representative ‘didn’t represent the concerns
of the community’."”

Neither was true participation ensured for all commu-
nities. As the explanatory note to the OSCE High
Commissioner on National Minorities (HCNM) Lund
Recommendations on Effective Participation of National
Minorities in Public Life clarifies, the essential aspect of
participation is involvement, both as regards opportunities
for minorities to contribute substantively to decision-mak-
ing processes, and for these contributions to actually have
effect.”* Members of Roma, Ashkali and Egyptian civil
society note they were not represented on the Commis-
sion, and while they received a copy of the proposed draft
constitution, their comments on it were not included.'”

Further, under the Ahtisaari Plan and new Constitu-
tion, in the early post-independence transition period, the
usual requirement of approval by a majority of elected
Assembly representatives from minority communities
before laws affecting the interests of minority communi-
ties can be passed, did not apply.'** That is, both the
adoption of initial laws on the rights of communities and
their members, and the adoption of provisions in the new
Constitution on minority rights in the nation-building
phase, were exempt from the requirement to have minori-
ty representatives’ approval. Laws directly affecting
minorities could thus be passed without meaningful
minority involvement.'!
ensure stability and the immediate application of interna-

This measure was presumably to

tional human rights standards. The process however
denied minority communities effective participation in
decision-making which directly affects their rights and
interests, circumstances in which, international standards
indicate, participation for minorities is especially impor-
tant."” Futhermore, many of the laws passed during this
early phase had been prepared as part of the Ahtisaari
Plan proposals and status settlement negotiations, where
minority communities had also not been able to partici-
pate effectively.

The combined outcome clearly alienates minority
communities from any new minority protection provi-
sions adopted in the post-independence period. As the
explanatory notes to the Lund Recommendations indi-
cate, ‘good governance [decision-making] ... processes
should always be inclusive of those concerned, transparent
for all to see and judge and accountable to those affected.
Only such processes will inspire and maintain public con-
fidence.'* By having minority laws and provisions ‘gifted’
or ‘imposed’ during this transition period, it is likely to
take much longer for these provisions to be understood,
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let alone owned by minorities in Kosovo. It also means
that ‘the protective mechanisms run the risk of not being
relevant for the minority community’."* MRG recom-
mends therefore that the effective participation of
minority communities, including through the application
of the constitutionally guaranteed special representation
measures, should apply in all circumstances where laws
being examined, passed or amended directly impact on
the rights of communities, in accordance with interna-
tional human rights law requirements. For those laws and
provisions passed during the transition period (to which
these constitutional guarantees were not applied), a peri-
odic, non-politicized review of the laws and measures
enacted should be established by agreement between
EULEX, the ICR and Kosovo authorities, to take place
during the next five years and prior to termination of the
mandate of the ICR." At this time, the effective partici-
pation of minority communities and their representatives
must be guaranteed. This provides the requisite legal sta-
bility, while also allowing measures to be adapted and
improved based on minorities’ practical experience of
their implementation and effectiveness.

Minority rights protections
impeded by existing problems

As the third section (‘Pre-independence domestic legal
measures and remedies for minorities’, p. 12) confirmed,
there are a number of problems with implementation and
enforcement of minority rights in Kosovo’s legal system.
This section will examine how these same problems,
unless remedied, may impair the effectiveness of provi-
sions in the new Kosovo Constitution in force since 15
June 2008, which aim to protect and promote minority
rights.

Participation in public life,

including politics

With regard to central government, the new Constitution
provides mechanisms to guarantee political participation
for minority communities, including a Consultative
Council for Communities with representation from all
communities, to facilitate their dialogue with government

146

on governance issues at an carly stage.' This appears to
be in line with Lund Recommendations on the establish-
ment of consultative bodies as channels for dialogue
between government and minority communities."” The
Constitution also entrenches prior arrangements under
UNMIK, which are also recognized means for ensuring
minority participation in central government decision-
making under regional human rights law standards."* A
minimum 20 of 120 National Assembly seats are reserved

for representatives of minority communities. Ten are for

Kosovo Serbs, and ten for ‘other Communities’: one each
for the Roma, Ashkali and Egyptian, and Gorani commu-
nities, with one additional seat between them, three for

the Bosniak community and two for Turks."*

Serbs and ‘other Communities’ are also guaranteed one of
150

Kosovo

five Deputy Presidents each in the Assembly Presidency.
In order to ensure effective participation of minorities
in decision-making which directly affects their interests,"'
amendment or adoption of laws on certain issues of direct
concern to minority communities in the post-institution-
building phase must be approved by both a majority of
the Assembly and a majority of the parliamentary mem-
bers representing non-majority communities present and

"> The latter wording prevents a boycott by minori-

voting.
ty representatives from forestalling the adoption of
legislation. It also means, however, that where — like Serb
representatives currently — minority representatives do
boycott the Assembly, there will be no effective participa-
tion for their communities in decision-making on laws
which may directly affect their interests. As the AC
FCNM has noted, the limited use of possibilities to par-
ticipate by Serbs ‘substantially impairs their influence in
the decision-making processes at the central level’."” Inter-
national standards clearly presume, however, that the
exercise of opportunities for effective participation by
minorities will be voluntary, not coerced."

The new Constitution entrenches the Committee on
the Rights and Interests of Communities (CRIC) as a per-
manent Assembly committee consulted in respect of
proposed laws that may affect the interests of minority
communities. The Committee itself may also propose
laws to address the concerns of communities.”” The Com-
mittee is not a minority-only body; it is made up from
roughly one-third each of Albanian majority, Serb and
‘other Community’ Assembly representatives,"® but would
appear to comply generally with possible structures sug-
gested for minority participation in decision-making in
the Lund Recommendations."”’

The mere existence of structures like the CRIC is not
sufficient, however, to guarantee appropriate input, con-
sideration and reflection of issues of concern to minority
communities in the legislative process. As the Lund Rec-
ommendations indicate, the success of minority ‘round
tables’ attached to Assembly bodies depends on their
being ‘given serious attention by decision-makers’, with
good governance requiring ‘positive steps on the part of
the authorities to engage’ with such bodies.”® As the AC
FCNM has highlighted, this has not always been the case
in Kosovo. To date, ministers have not shown adequate
interest in taking part in CRIC meetings, or entering dia-
logue with its members, who felt their recommendations
did not receive adequate attention.”” In order for the
CRIC to function effectively in protecting and promoting
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the interests of minorities in post-independence Kosovo,
it is vital that government ministers engage with the
CRIC constructively, invite its input, refer to it as the
need arises and remain committed to facilitating its effec-
tive functioning.'”

At the municipal level, guaranteed representation for
non-majority communities in the municipal executive
exists only where residents from minority communities
exceed 10 per cent of the population. The same threshold
applies for a guaranteed municipal assembly vice-president.
This vice-president can assess and refer for judicial review
claims that the municipal assembly has violated minority
community constitutional rights.'" Unfortunately, for
smaller minorities who do not represent 10 per cent of
the population in any given municipality, this system does
not ensure their representation or protect their constitu-
tional rights at the municipal level. In this regard, the AC
FCNM’s opinion in 2005 highlighted the existing diffi-
culties for numerically smaller minorities to be adequately
included at the municipal level in Kosovo, noting that
Roma community members, for example, were not repre-
sented at all among Kosovo municipal assembly
members.'” The requirements of Article 15 of the FCNM
and Article 58(4) of the Kosovo Constitution include
affirmative action measures to ensure the effective equality
of members of minorities in public and political life. To
meet these requirements means to ensure effective repre-
sentation and participation of smaller minorities at the
municipal level, and to this end improvements to the rep-
resentativeness and effectiveness of municipality
communities committees should be formulated and
implemented.

Further, as the AC FCNM has recognized, serious
obstacles remain in the area of minority participation in
decision-making processes at various levels.'”” Until more
fundamental institutional barriers to participation are
addressed, the ability of minority communities to effec-
tively utilize the above mechanisms and opportunities will
remain limited. Such obstacles include minority commu-
nity sentiment that minority members of the Assembly
are not representative of their communities as a whole,'**
and language barriers to participation for all minorities.
For Roma, Ashkali and Egyptians, addressing structural
inequalities such as lack of registration and documenta-
tion, and improving literacy, is also imperative. For
minority women in particular, these structural inequalities
should be addressed to ensure they can effectively partici-
pate in public life, including through accessing seats in
the National Assembly reserved for minority groups and
the one-third of political candidacies reserved for women,
and access to judicial and civil service positions.'” Affir-
mative action policies to recruit minorities to the civil
service have existed under UNMIK for a number of years,

but structural inequalities have meant that positions for
minorities remain unfilled." A commitment to address
multiple discrimination by developing adequate training
and mentoring for women leaders from these communi-
ties is required. Possible examples include
minority-specific versions of OSCE programmes which
have focused on enabling women’s participation in public
and political life through work with local NGOs and gov-
ernment gender equality offices.'” Further adult
education to address high illiteracy rates among Roma,
Ashkali and Egyptian women should also be implemented
as a matter of urgency, in line with the requirements of
Article 25 of the ICCPR to take positive measures to
overcome specific obstacles to effective political participa-
tion.'® Mechanisms to promote higher learning for
minorities that would qualify them for public service
positions should also be pursued.

Implementation and effective remedy for

individual human rights violations

In addition to specific rights granted to members of com-
munities in Chapter III, Chapter II of the new Kosovo
Constitution sets out a raft of fundamental rights and
freedoms. These include the right to legal remedies; fair
and impartial trial; equality before the law; freedom of
expression, election and participation, etc. These constitu-
tional rights are guaranteed judicial protection, and the
right to an effective legal remedy on violation."” They are
ultimately protected by a right of appeal to the Constitu-
tional Court after all other domestic remedies have been
exhausted."”

The rights and freedoms contained in several core
international and regional human rights instruments are
also to apply directly in Kosovo law and take precedence
over other inconsistent laws under the provisions of the
new Constitution. These include the Universal Declara-
tion of Human Rights, the European Convention for the
Protection of Human Rights and Fundamental Freedoms
and Protocols (European Convention), ICCPR, the
FCNM, ICERD, the Convention on the Elimination of
All Forms of Discrimination Against Women (CEDAW),
the Convention on the Rights of the Child (CRC) and
the Convention Against Torture (CAT)."”

These international law obligations, together with the
above constitutional rights and freedoms, if effectively
implemented, contain provisions which will strengthen
and support the protection of minority rights in Kosovo.
The International Covenant on Economic, Social and
Cultural Rights (ICESCR), also important for protection
of minority cultural rights, is not directly applicable under
the Constitution; this limitation has been criticized by the
Ombudsperson and civil society, and questioned by the
Committee on Economic, Social and Cultural Rights."”
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Buct as the discussion in the third section (Pre-indepen-
dence domestic legal measures and remedies for
minorities’, p. 12) has shown, the enactment of compre-
hensive human rights standards and guarantees, on its
own, does not guarantee protection or an effective remedy
for vulnerable groups. Many of the instruments and stan-
dards mentioned above have, in principle, already been
applicable under Kosovo law for a number of years. This
has not resulted in their comprehensive implementation,
however, as the Ombudsperson has noted. Ensuring the
effective guarantee of these rights for minorities, as the
AC FCNM and Council of Europe Committee of Minis-
ters have recognized, will at the least require substantial
improvement in the functioning of the domestic judiciary
and reduced case backlogs.'” It will also require a fully
functional Constitutional Court which is robustly inde-
pendent and knowledgeable regarding the international
standards to be implemented — something that is yet to be
achieved.

Domestic legal protection of
minority rights: improving
independence, enforceability
and impartiality

The new Kosovo Constitution actively addresses some of
the shortcomings in the domestic legal system discussed
the third section of this report (‘Pre-independence domes-
tic legal measures ..., p. 12), including requiring the
accountability and independence of judicial and quasi-
judicial mechanisms. There are a number of provisions,
for example providing for the accountability, impartiality
of appointments and independent functioning of the
Constitutional Court,"* the Kosovo Prosecutorial Council
which appoints prosecutors'” and the Kosovo Judicial
Council (KJC) which nominates judges.'”

175

The Ombudsperson institution

Under the new Constitution, the Ombudsperson is to be
free from instruction or intrusion by state authorities,"”

with every institution and authority in Kosovo bound to
respond to its requests, including for documentation and

information.'”®

‘Distinguished experience and knowledge
in the area of human rights and freedoms’ is required for
eligibility to occupy the office, and the applying individu-
al must not have any political allegiance or concurrent
political, state or professional activities."” A constitutional
election and dismissal procedure which ensures political
independence is also entrenched."®

There has been criticism that similar Ombudsperson

candidate eligibility criteria in UNMIK Regulation

2007/15 were not respected, with consequent problems of
politicization of the Ombudsperson’s office (see p. 12).
However, in the case of the above constitutional provi-
sions, a failure to apply them during candidate selection
processes can be taken before Kosovo's Constitutional
Court. Under the Constitution, ten or more Assembly
deputies together can contest the constitutionality of the
substance and procedure of decisions by the Assembly."!
If actively used, these provisions are likely to maintain or
improve the Ombudsperson’s ability to meet the Paris
Principles on independent national human rights institu-

tions,'®

and thus ensure the institution’s ongoing ability
to effectively promote and protect minority rights. None
of these provisions however addresses the existing problem
of extensive delays in the appointment of the
Ombudsperson by the Assembly, another obstacle to the
institution’s effective functioning that is susceptible to
political influence.'

The Ombudsperson has the power under Article 133
of the Constitution to propose and administer its own
budget as provided by law. This does not solve the recent
problems of under-funding however, where funding pro-
posed or ultimately approved by the Ministry of Finance
and Economy for 2007 and 2008 was far less than the
amount requested.'™ As the Paris Principles confirm, ade-
quate funding is required for the smooth conduct of
activities by institutions like the Ombudsperson, to pro-
mote human rights and provide remedies for their
violation, and to ensure independence from govern-
ment."” To ensure the health of independent good
governance and human rights institutions in Kosovo, the
OSCE has proposed a strengthened role for the Kosovo
Assembly Committee on Budget and Finance in approv-
ing their budget.'

To ensure compliance with international standards
and effective protection of minority rights, the constitu-
tional provisions on independence of appointment and
tenure, non-politicization, and transparent, merit-based
selection of the Ombudsperson need to be enforced. The
Assembly should also ensure that the Ombudsperson is
adequately funded, in accordance with its own proposed
budget. To this end, MRG recommends that minority
and other Assembly deputies: (1) play an active role in
monitoring and referring Assembly practices which
undermine the Ombudsperson and other independent
institutions to the Constitutional Court for a determina-
tion of constitutionality; (2) members of the Committee
on Budget and Finance play a more active role in review-
ing and defending the budgeting for independent
institutions in Kosovo.

The enforceability of the Ombudsperson’s recommen-
dations, an issue raised by many minority groups, has not
been improved under the new Constitution. The
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Ombudsperson can now however refer questions of con-
stitutional compatibility of laws, decrees and regulations
of government, the president and the prime minister to
the Constitutional Court."” This Court’s decisions are
then binding on all Kosovo institutions." Where the
Ombudsperson exercises these powers and the Court
finds laws or regulations unconstitutional, it will have the
effect of repealing the laws or acts immediately, unless
the Court provides otherwise. This allows the
Ombudsperson to play an important role in monitoring
and ensuring the review of all laws and regulations that
may be in breach of the rights of communities and inter-
national and minority human rights standards guaranteed
under the Constitution.'”

As the section on the effect of the post-independence
vacuum (p. 22) will demonstrate however, the effective-
ness of all of the above guarantees to ensure minority
rights is compromised by the fact that both the
Ombudsperson and the Constitutional Court have no
powers to examine acts by EULEX, the ICR/ICO nor,
once a new Ombudsperson is appointed, UNMIK. Nei-
ther are these international actors bound by Kosovo’s
Constitution. Constitutional provisions in fact provide
that the ICR’s extensive executive powers may not be
reviewed or restricted by any Kosovo authority, and that
its staff have full diplomatic immunities under Kosovo
law, effectively placing the institution above the law.”’

Improving trust in domestic law
enforcement mechanisms

Increasing minority participation in the rule of law is
one way to alleviate minority mistrust of law enforce-
ment mechanisms and the lack of commitment to
ensuring effective remedies for inter-ethnic crimes, men-
tioned in the previous section (‘Pre-independence
domestic legal measures ...”, p. 12). Kosovo authorities
have an obligation to protect persons subject to discrim-
ination, hostility and violence as a result of their ethnic,
religious, cultural or linguistic identity, under Article
6(2) of the FCNM."" As the AC FCNM noted, ‘recruit-
ment of officers from minority communities” in all
regions of Kosovo, not just areas of compact residency of
minority communities, ‘is of paramount importance’ to
the Kosovo police service’s success in meeting this obli-
gation."” These measures would help address the ‘high
levels of unreported crimes’ Roma and Ashkali commu-
nity members say exist, noting that ‘people are afraid of
reporting because ... There are few minority representa-
tives in security institutions.””” Similar recommendations
were made on increasing recruitment of minorities to
judicial structures, including as judges. This measure was
recommended to build confidence in the judicial system
among minority communities and ensure compliance

with the FCNM Article 4 obligation to pro-actively pro-
mote effective equality for minorities."*

To this end, the new Constitution provides mecha-
nisms to ensure greater recruitment of minorities in
areas such as the police, the judiciary, public bodies, the
KJC, the state prosecutor’s office, the Constitutional
Court and the Ombudsperson.'”

The Constitution sets out the entitlement, for exam-
ple, of communities to ‘equitable representation in
employment in public bodies ... including in particular
in the police service in areas inhabited by the respective
Community’."” As the HR Committee has found, ensur-
ing equitable representation in public bodies is in line
with international obligations under Article 25 of the
ICCPR, to ensure minority access to public service on
general terms of equality with other citizens, including
affirmative measures where appropriate.””” As Egyptian
Assembly of Kosovo member Xhevdet Neziraj notes,
however, while laws promoting equitable representation
have existed for a number of years, the problem is one of
implementation.”® UNMIK also concedes that while
laws and guidance on implementing equitable representa-
tion of minorities in the civil service have existed since
2001 and 2003 respectively, little has been done so far to
implement them, including by appointing equal oppor-
tunities officers and establishing evaluation and
implementation criteria. As a result minority-reserved

" Constitutional provisions howev-

posts remain unfilled.
er provide the opportunity for minority groups to
enforce these requirements by appealing to the Constitu-
tional Court where their individual rights and freedoms
under the Constitution are violated (for example, the
right to participation in public life), or through the
Ombudsperson where they feel laws decrees and regula-
tions of government or the president are unconstitutional
due to non-compliance with provisions like those men-
tioned above.””

Worryingly, while the Kosovo Security Force (i.c.
army) shall ‘reflect ethnic diversity of the people of the
Republic of Kosovo’, there are no affirmative action
requirements set out to ensure that all of Kosovo’s
minority communities are represented within the Securi-
ty Force.””" Ensuring equitable representation in Kosovo’s
police and security institutions is particularly important
to engender trust and as a result ensure effective reme-
dies for Serb and smaller minority groups in Kosovo
such as Roma, Ashkali and Egyptians, as these minority
groups themselves have noted.”” It is recommended that
the Kosovo authorities, and EULEX, in its mentoring
and supervisory capacity, ensure proactive recruitment
from Kosovo’s minority communities and the Roma,
Ashkali and Egyptian communities in particular, to
Kosovo’s Security Force. Such measures will improve
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minority community perceptions of their security, and
meet obligations under FCNM Articles 4, 6 and 15, as
well as Articles 58(4) and 61 of the Constitution.

The Constitution provides for affirmative action ‘as
provided by law’, in appointments of prosecutors and
judges from under-represented communities.*” The Ahti-
saari Plan provided that affirmative action should occur
until minorities represent 15 per cent of the total in both
the prosecutor’s office and the judiciary.” The new Con-
stitution, however, requires 15 per cent minority judges
in appeal courts only, not across the board.”” Constitu-
tional provisions also ensure minority representation on
the KJC itself,” and seck to ensure that candidate judges

27 and for areas with a

for minority reserved judicial seats,
Serbian majority population, come recommended by the
relevant minority KJC representatives.””

However the extension of such policies on ethnic
representation to the municipal level, appointing for
example minority police in areas inhabited by that com-
munity, risks further entrenching ethnic segregation,
officially extending it to local law enforcement institu-
tions. This is exacerbated by constitutional provisions
providing that proposals for the appointment of prose-
cutors, the composition of courts and the composition
of police within a municipality®” shall ‘reflect the ethnic
composition of the relevant territorial jurisdiction’.” By
failing to work towards integration of all communities
and equal representation of all groups evenly across the
judiciary, police and prosecutors in Kosovo, these mea-
sures will restrict freedom of movement and access to
justice for minority groups outside their local municipal-
ity. This perpetuates divisions along ethnic lines, and
fear and mistrust of all local law enforcement bodies
outside the local largely single-ethnicity municipality,
effectively nullifying the constitutionally recognized
individual right to freedom of movement, and the right
to freely choose location of residence.”"!

Neither will these measures improve the trust and
faith in criminal justice institutions for smaller minori-
ties, whose representation will not be guaranteed in
these institutions, based on this model. It serves only to
recreate the problem of lack of access to representative
judicial institutions for minorities, by creating new
minority groups at the municipal level. As a result of
this model, these ‘minorities within minorities’ — be they
smaller minorities or, for example, Albanians in Serb-
dominated areas — will be poorly represented in their
local legal institutions. In order to ensure security, inte-
gration and freedom of movement for minorities
throughout Kosovo, all minority groups must be appro-
priately represented among police, prosecutors and
judges in all regions and at all levels across the country,
in accordance with the AC FCNM'’s recommendations.

The AC FCNM confirmed in its commentary on
participation that guarantees on fair representation like
those in the Kosovo Constitution would constitute suffi-
cient legal basis for the proactive promotion of
recruitment of persons belonging to minorities in order
to achieve these aims.”” Actual effective recruitment will
require not only provisions mandating quotas, however,
but the implementation of educational, training and
professional support programmes which will build
capacity and enable the development of qualified minor-
ity candidates to fill these positions. Further, 15 per cent
quotas for appointment of minority judges to the
Supreme Court and District Courts should focus on
increasing representation of smaller minority groups
across all national courts, on a proportionate basis, in
accordance with AC FCNM indications that composi-
tion of the judiciary should mirror that of the society to
ensure minorities’ right to participate in public life.””?

Provisions on the new Constitutional Court seck to
improve minority trust both by employing international
judges, and by ensuring minority representation on the
Court.

The Constitutional Court is the ultimate arbiter on
questions of the legitimacy of constitutional amend-
ments and the constitutionality of laws and acts of
government. It is also the final court of appeal in respect
of individual rights under the Constitution.”* During
the transitional period of the ICR and EULEX’s mission
in Kosovo, three of the nine judges on this court are to
be international judges, appointed by the ICR.*"” The
ICR also determines when the mandate of these judges
will expire, at an unspecified date in the future.”

Two of the remaining six judges on this Court must
be approved by both a majority in the Assembly and a
majority of the reserved minority seat holders, effectively
giving minority seat holders as a group the power to
approve or potentially block appointments for these two
judges.”” These requirements mean that for the Courts
initial period during international involvement at least a
majority of five of nine judges will be minority represen-
tative approved or international judges. This is
important in engendering trust in the Constitutional
Court, in the eyes of minorities. As the AC FCNM
found in the case of the Ombudsperson for example,
addressing inter-ethnic incidents, the concerns of minor-
ity communities and building ‘further trust among
minority communities ... has been facilitated by a sig-
nificant international presence’ in such institutions.” As
with the reversion of the Ombudsperson role to a local
officeholder however (see p. 12), minority mistrust con-
cerns may return once the term of international judges
expires, when minorities will only be able to have input
into the appointment of two out of nine judges.
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Appointing three judges experienced in the applica-
tion of international and regional human rights standards
should also assist the Court in applying these norms in
Kosovo. It should also facilitate meeting the Constitu-
tion’s Article 53 requirement to ensure that constitutional
rights and freedoms are interpreted in a manner consis-
tent with the decisions of the European Court of Human
Rights (ECHR). In order for this measure to work effec-
tively, however, it will be important that these
international judges are given training on the Kosovo
legal system, the provisions of the new Constitution, and
local language and culture, in order to understand the
legal and social context in which they are applying these
laws.*” It is also vital that these judges be well versed and
experienced in international minority rights law, includ-
ing conventions that the Kosovo government is bound to
implement under the Constitution, such as the FCNM
and the European Charter for Regional or Minority Lan-
guages,”” and the international human rights conventions
which are directly applicable in Kosovo.

Worryingly, a number of the problems highlighted
with the International Judiciary and Prosecutors pro-
gramme™' have been replicated in proposed
arrangements for these international Constitutional
Court judges. This includes the fact Constitutional
Court judges have not been made accountable to local
judicial disciplinary and regulatory bodies such as the
KJC. (If employed as part of the EULEX mission, they
will in fact have full diplomatic immunities under
domestic law.)” This compromises safeguards protecting
minorities” right to fair hearings by a competent, inde-
pendent and impartial tribunal under Article 14 of the
ICCPR (and relevant constitutional guarantees) in cases
of discrimination or unprofessional behaviour by these
judges. A failure to ensure that these judges are account-
able to an independent and impartial body also leads to
‘double standards’. The Ombudsperson has found in the
past that these double standards under UNMIK ‘greatly
undermine[d] the efforts of UNMIK to build a legal sys-
tem that is in accordance with European principles and
values’.”” Given that EULEX is a mission whose aim is
to improve the rule of law in Kosovo to bring it closer to
European standards, this mistake should not be repeated
to ensure its mission is not undermined. Implementing
accountability and disciplinary requirements in line with
those of their local counterparts is also in line with
OSCE recommendations.”

At a minimum, Constitutional Court judges must
therefore at least be subject to supervision and profes-
sional regulation of the Assembly of EULEX Judges.
This body is to be established to oversee allocation of
case work and disciplinary measures for other EULEX
judges once EULEX’s mission becomes operational.””

The effect of the post-
independence vacuum:
minority rights protection gaps

Critical in the current context in Kosovo is not only the
guarantees of minority rights set out in the Constitution,
but whether or not these guarantees are immediately
enforceable, against all parties exercising executive authori-
ty in Kosovo, so as to provide minorities with an effective
domestic remedy for violations. A number of factors
unique to Kosovo’s post-independence situation have
however created a human rights protection vacuum which
means this is not the case for minorities.

At the time of writing, the Constitutional Court is yet
to be established, despite the Constitution coming into
force on 15 June 2008. The ICO matrix on implementa-
tion of the Ahtisaari Plan indicates that a Working Group
to establish the court has been appointed, but the three
international judges have not.”* Uncertainty to date sur-
rounding EULEX’s authority, when it would enter its
operational phase, and lack of political support among a
number of Council of Europe countries for implementa-
tion of the Ahtisaari Plan has delayed the appointment of
international judges.

In the meantime, there is a lack of mechanisms for
Assembly minority representatives or the Ombudsperson
to challenge the unconstitutionality of government acts
which may contravene constitutionally guaranteed inter-
national and national minority rights obligations.
Therefore, to ensure enforcement of these guarantees,
now that a technical agreement has been reached to trans-
fer law and order responsibilities from UNMIK to
EULEX,* the Constitutional Court must be established
as a matter of priority, including the appointment of
international judges.

Further, for violations of individual human rights
guarantees under the Constitution, including for commu-
nities, the Constitutional Court is a court of final appeal
when all other domestic remedies have been exhausted. As
a result, the right to a prompt, effective remedy for
minorities will not be met until the poor functioning,
lack of awareness of the ADL and huge backlogs which
exist in lower courts are addressed and improved. The
vacuum created by uncertainty surrounding the legal sta-
tus of EULEX and its mission have delayed
implementation of improvements in this area. As
EULEX’s own Head of Justice, Judge Alberto Perduca
notes: ‘Kosovo is paying the price of a delay in the forma-
tion of a public system of legal apparatuses and
services.” MRG therefore urges EULEX and the ICO to
make implementation of judicial reforms, in cooperation
with local authorities, a matter of first priority.” Activities
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must include training, awareness-raising and exposure to
jurisprudence on the application of provisions of the ADL
for all local judges. EULEX must also ensure that all
EULEX judges and prosecutors receive specific training in
minority rights (including the conventions applicable as
Kosovo law) and modules on the current issues faced by
all minority communities in Kosovo as part of wider
human rights and Kosovo localization training.

Even once the Constitutional Court is fully function-
al, the above constitutional provisions as a basis for
protection of minority rights only bind domestic actors.
Constitutional guarantees do not apply to the ICR, staff
in the ICO or EULEX staff, police, prosecutors and
judges. The ICR, EULEX and its staff are not bound by
the Constitution to implement or respect any of the
minority rights guarantees it contains. The constitutional
requirements bind only public authorities, state authori-
ties and public administration, which does not include
international actors. The Constitution also confirms that
the ICR will have the privileges described in the Ahtisaari
Plan, which include full diplomatic immunity from prose-
cution for all professional staff.*

This is despite an ICR mandate and powers which
include the executive power to annul the laws or decisions
of Kosovo authorities that contravene the law or spirit of
the Ahtisaari Plan, and power to remove public officials
from office for obstructing the ICR or EULEX’s work.”'
The problem with these powers is that even if minorities
(for example Serbs who may oppose the ICR or his man-

date) feel these powers have been exercised unfairly
against their interests, there is no legal basis for recourse
or judicial review. The ICR is ‘the final authority in Koso-
vo regarding interpretation of the civilian aspects’ of the
Ahtisaari Plan, and ‘No Republic of Kosovo Authority
shall have jurisdiction to review, diminish or otherwise
restrict’ the ICR’s mandate and powers.””

The full diplomatic immunities granted to EULEX
staff are also likely to have particular implications for the
rights of minority groups in Kosovo. First, this will deny
members of minorities recourse or remedy for any viola-
tion of their rights by individual EULEX staff, as they
carry out their duties in areas of judiciary, police, border
control, customs and correctional services.”> Second,
EULEX is notably vested with authority to ensure that
war crimes and inter-ethnic crimes are properly investigat-
ed, prosecuted and adjudicated in Kosovo. EULEX is also
responsible for ensuring that these decisions are properly
enforced.”* However, if the ICR/EULEX fail to meet
their obligations in investigating and prosecuting inter-
ethnic crimes committed against minorities, or they
otherwise fail to implement and observe minority rights
guarantees in the conduct of their work, minorities have
no basis in domestic law to seek recourse against the
ICR/EULEX or hold them accountable for the acts or omis-
sions in breach of their duties. This means there is no legal
recourse for minorities, against breaches of their rights by
the holder of the most far-reaching executive powers func-
tioning in Kosovo today.
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Accountability: international rule
and international law

This section will consider the effect of the newly config-
ured post-independence international mission in Kosovo
on the protection of minority rights. First, it will consider
the effect of legal and political uncertainty surrounding
the respective roles of ICO, EULEX, UNMIK and Koso-
vo authorities. Next, it will examine whether the new
international mission has learned lessons from UNMIK’s
protectorate, to improve on its weaknesses. Finally, each
actor’s international legal responsibilities towards minority
groups under new post-independence arrangements, and
means to enforce these responsibilities, will be considered.

The effect of legal and political
uncertainty on minority rights

Why structures have been complicated

The Ahtisaari Plan originally envisioned an ESDP
EULEX mission to oversee implementation of measures
to improve rule of law in Kosovo, under the guidance of
an EU Special Representative (EUSR). This was to be car-
ried out alongside the ICO, which would assist the ICR
to oversee implementation of the Ahtisaari Plan in gener-
al. The EUSR was to wear the ‘dual hat’ of ICR. This
arrangement would have allowed seamless coordination
between the mandates of the ICO/ICR and the ESDP
mission, which would be headed by the same person. The
plan foresaw these two bodies taking over from UNMIK
over a 120-day period following declaration of Kosovo’s
independence. The plan presumed there would be a Secu-
rity Council Resolution endorsing it, which would have
provided the legal basis for the handover from UNMIK
to EULEX/ICR of Security Council powers under Chap-
ter VII of the United Nations Charter (maintenance of
international peace and security). However, with Special
Envoy Ahtisaari unable to broker a political solution,
Kosovo unilaterally declared independence in February
2008 in the face of ongoing opposition from Serbia and
Security Council ally Russia. Draft UN Security Council
Resolutions providing the legal basis for the Ahtisaari
Plan’s implementation have been rejected by Russia and
China.

In order to support Kosovo independence in these cir-
cumstances, an International Steering Group (ISG) made
up of several EU member states and the US*” was formed
without Russia. The ISG appointed and dispatched an
ICR, together with EULEX staff, to attempt to begin

implementing the Ahtisaari Plan. Without a Security
Council resolution clearly ending UNMIK’s mandate
however, and given opposition from Security Council
members and some European states, UN Secretary-
General Ban Ki-Moon and his spokesperson have con-
firmed that UNMIK’s mandate under Security Council
Resolution 1244 will continue until the Security Council
terminates it.”* The seamless transfer from UNMIK to
implementation of the Ahtisaari Plan by the ICO and
EULEX thus became impossible. As a result, there was a
delay in EULEX staff assuming their roles as mission
operationalization was legally contingent on transfer of
competence from UNMIK.>

After some six months delay, EULEX was ready to
commence operation from December 2008. A technical
agreement was reached with UNMIK to devolve its law
and order responsibilities to EULEX, while remaining

under the framework of Security Council Resolution
12447

How does this affect the guarantee of
minority rights?

There have been numerous negative impacts on the guar-
antee of minority rights due to the above developments.
As discussed in the fourth section (‘An independent Koso-
vo: better protection?” p. 16), the six-month delay in the
operationalization of EULEX delayed the implementation
of rule of law reforms aimed at helping improve minority
access to effective remedies in domestic courts. It also
delayed the appointment of international Constitutional
Court judges who would oversee enforcement of minority
rights guarantees under the new Constitution.

Further, the AC FCNM found that in 2005, ‘the pre-
vailing uncertainty and state of flux as regards
institutional responsibilities for many issues related to the
implementation of the Framework Convention’ aggravat-
ed concerns of minority community members and
complicated implementation of the FCNM in Kosovo.”
Uncertainty regarding the nature and legitimacy of
EULEXs role, and UNMIK’s residual responsibilities can
only have exacerbated this situation. The Republic of Ser-
bia and Kosovo Serbs in the north have also exploited this
lack of clear mandate. While allowing KFOR (the
UNMIK and NATO-led international security forces)
and UNMIK to remain, they refused to deal with the
ESDP mission or ICO staff, which meant EULEX was
unable to enter northern parts of Kosovo to implement
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that mandate in respect of police, customs and rule of law
until it came under the UNMIK banner. This allowed
Serbia to continue to undermine Kosovo statehood and
further harden the existing ‘soft partition” of Kosovo, by

strengthening parallel institutions in Kosovo Serb areas.”

The need to place EULEX under the umbrella of
UNMIK and Resolution 1244 has also further complicat-
ed its relationship with the ICO and the ICR. Having
come under UNMIK’s wing, EULEX has recently
become, like UNMIK and Resolution 1244, a mission
neutral in respect of Kosovo’s current independence and
future status.**' The mandate of the ICR, Pieter Feith, is
however to supervise and enforce implementation of the
Ahtisaari Plan.*** As a result he and his ICO must neces-
sarily work on the basis of recognizing and facilitating
Kosovo’s independence. This conflict in positions between
the ICR and EUSR/EULEX is likely to complicate collab-
oration and implementation of the mandate of both
institutions, including aspects affecting minority rights.

A position of status neutrality also complicates the
issue of EULEX’s own sources of power and immunity in
Kosovo to implement its mission. Without endorsement
of the Security Council, the Ahtisaari Plan cannot provide
legal legitimacy for EULEX’s mission under international
law. As a result, to date the Ahtisaari Plan has been imple-
mented by the government of Kosovo providing the ICR
and EULEX with the powers and immunities the Plan
stipulates, under domestic laws and in the new Constitu-
tion in Kosovo.”” But if EULEX does not clearly
recognize Kosovo’s independence, it is difficult for it to
recognize the acts of the newly independent Republic’s
Assembly, or its new Constitution. And yet these have
been the basis for conferral of the powers and immunities
which EULEX and its judges, police and personnel will
need to carry out their mission.

The result of all of the above is an increasingly com-
plex governance structure with multiple actors exercising
executive powers without the scope and status of those
powers or their interrelationships being clearly defined.
For minorities, this raises the question of who they should
appeal to for redress when their rights are violated during
the interim administration. This includes both specific
individual violations, and institutional failures to imple-
ment international, regional and new domestic minority
rights obligations. The AC FCNM had already highlight-
ed that, under UNMIK, ‘complex and ambiguous
institutional arrangements ... have at times obscured the
respective authorities’ responsibility and accountability for
implementation of the Framework Convention, to the
detriment of persons belonging to minority communi-
ties.”* Even where mechanisms are set up to try and
implement each organization’s obligations toward minori-
ties, the effectiveness of efforts to participate in public life
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by minority communities and representatives are compro-
mised; they are left trying to navigate numerous
consultative mechanisms and processes with a confusing
array of actors. In the current context these now include
the OSCE (who will remain), UNMIK, EULEX and the
ICO and ICR, in addition to Kosovo’s central and munic-
ipal government departments and authorities.

Finally, complications in operationalization mean that
EULEX and the ICR have been slow to develop new pro-
posals on accountability for human rights violations based
on their changed circumstances. EULEX and the ICR’s
preoccupation with resolving their reconfiguration issues
have meant that developing this policy, let alone policies
on engagement with smaller minority communities, have
been delayed and relegated to low priority. As one mem-
ber of EULEX’s Human Rights and Gender Unit
indicated in September 2008:

As the reconfiguration and the scope of executive pow-
ers (of both UNMIK and EULEX) and the sensitive
issue of what the UN umbrella actually means for
EULEX; are still open, we can not really finalize a
new proposal on EULEX accountability ... So at this
stage there is no final position on the issue of account-
ability. The work is in progress ... *®

This means that minority communities have had no indi-
cation of how, or if, EULEX will be accountable for
observing minority rights guarantees, or how it plans to
engage with minority communities as it carries out its
mission.

International rule — what has
changed?

It is clear from the above that EULEX is likely to repeat
UNMIK’s highlighted shortcoming of ‘dazzlingly com-
plex’ governance systems, to the detriment of minorities.
This is compounded by a failure of certainty and trans-
parency that resulted from supporting Kosovo’s unilateral
declaration of independence and dispatching staff imme-
diately, while its legal status was still unclear. As a result
Kosovo now has three concurrent international supervis-
ing bodies of unclear status with overlapping and
conflicting mandates, as well as domestic authorities yet
to be recognized by the entire international community.
Access to, and the effectiveness of domestic and interna-
tional mechanisms to protect minority rights have been
compromised as a result.

Another problem with UNMIK’s processes on
minority issues has been a failure to directly involve, or
ensure effective consultation with, all minority commu-
nities in respect of issues which directly affect them. The
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international community repeated this mistake during
discussion on the future status of Kosovo, as mentioned
above. To rectify this, it is important that the EULEX
mission ensure an ongoing, open channel with local
minority groups which allows their needs and views to
be reflected in its policies, and the two-way exchange of
information with them.

MRG participation in a civil society conference host-
ed by the Kosovo EULEX mission in Brussels on 29
May 2008 however raised concerns not only that
EULEX is not focusing on the lessons learned from
UNMIK to improve implementation of minority rights,
but that there is no focus on minority rights at all with-
in the mission, outside of the Kosovo Serb/Albanian
dynamic. In explaining ‘the planning and the intentions
of the EULEX mission, particularly in the fields of
human rights, gender issues, and accountability’,”*
EULEX officials did not highlight any policies on
minority issues, suggesting that in its human rights pro-
gramming such planning is either non-existent or a very
low priority. Discussion with EULEX officials also sug-
gested a general lack of understanding of minority
rights, and the context of smaller minorities in Kosovo.
That EULEX continued the international community’s
tendency to hold such consultations with civil society
and on Kosovo’s future outside Kosovo itself, where
access for the local NGOs it should be working with
most closely is limited, is also disconcerting. EULEX
must hold regular meetings and ensure space for dia-
logue with local civil society organizations, particularly
those of minority communities. These organizations are
necessary partners for EULEX in the implementation of
their mandate, and particularly in ensuring that rule of
law improvements benefit all of Kosovo society, includ-
ing minorities.*”

In order to ensure that the rule of law extends to and
protects all of Kosovo’s minorities, it is also vital that
EULEX develop mechanisms to ensure ongoing dialogue
with minority communities at the local level. This dia-
logue is necessary for EULEX to assess whether its rule
of law measures are actually having an effect in improv-
ing the safety and security of minority communities,
increasing their trust in law enforcement mechanisms
and implementing minority rights. It will also provide
information from smaller minority communities on
their ongoing rule of law concerns, which can be incor-
porated to improve effectiveness as EULEX implements
its mandate. A new mechanism may further stretch
minority community human resources and complicate
their interaction with authorities. Instead, UNMIK’s
local community offices could be reconfigured to take
on this liaison/advisory role in interactions with

EULEX. These offices should engage representatives of

cach of the minority groups in Kosovo who have been
actively involved in advocacy on behalf of their own
communities in the past. They could also provide aware-
ness-raising and capacity-building to minority
communities in the area of rule of law, providing them
with information in their own languages regarding the
current activities of EULEX, how these issues affect
them, and their rights under newly developing domestic
legal mechanisms and laws. Measures to facilitate pro-
active recruitment of smaller minorities throughout
EULEX and the ICO should also be implemented.

As mentioned at the end of the fourth section (pp.
22-3), EULEX also repeats UNMIK’s mistake of placing
international staff and administrators above the law with
diplomatic immunities from local prosecution or pun-
ishment. In EULEXs case there are clear implications
for the protection of minority rights when diplomatic
immunities are granted, as EULEX staff have responsi-
bilities in the area of justice, police, border control,
customs and correctional services. All these areas have
potential for abuse of power resulting in human rights
violations. The HR Committee has highlighted past
instances, for example, of excessive use of force by
UNMIK, KFOR and the Kosovo police service which
have not been prosecuted.” As marginalized communi-
ties subject to discrimination and racism, members of
minorities who come into contact with these institutions
are particularly vulnerable to such abuses.

EULEX and the ICR should, as an interim measure,
ensure that the Human Rights Advisory Panel (see pp.
12-13) is granted true independence and the resources
to function effectively, and that complaints of human
rights abuses on the part of international EULEX and
ICO staff can be submitted to it effective immediately.
This Panel should make recommendations for action by
the EUSR/ICR regarding appropriate follow-up action.

As the HR Committee has recognized however, the
Advisory Panel does not have the necessary indepen-
dence and authority to ensure an effective remedy as
guaranteed under Article 2(3) of the ICCPR, for the
violation of human rights protected under that
covenant.”” Remedies must not only be determined by
competent judicial or administrative authorities, but
must also be enforceable. Therefore, if sending states are
not willing to have these issues adjudicated under Koso-
vo law by local courts, an alternative international
tribunal should be established. This tribunal should
determine, in light of the international and regional
human rights standards applicable in Kosovo, com-
plaints of acts or omissions by EULEX, ICO and
UNMIK, or by their staff, leading to violation of human
rights. As a mission dedicated to implementing the rule
of law and guiding Kosovo toward implementation of
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European standards, EULEX must be willing to commit
to uphold those same standards and the rule of law
itself, to avoid hypocrisy and ensure credibility.

International human rights
mechanisms and the
responsibilities of actors in
Kosovo

Events since Kosovo’s unilateral declaration of indepen-
dence not only complicate the domestic implementation
of international and constitutional minority rights guar-
antees in Kosovo, they also affect the accountability of
executive and administrative actors in Kosovo under
regional and international human rights mechanisms.
This supranational level of review is important for
minorities, as it provides a final tier of accountability on
implementation of their rights. Such review is vital where
domestic mechanisms are not functioning effectively to
guarantee protection and remedy for violations. They
have been crucial for Kosovo’s minority women in partic-
ular. Reviews by human rights treaty bodies under the
covenants and conventions applicable in Kosovo have
forced authorities to examine important issues such as
education, employment and poverty for Roma, Ashkali
and Egyptian women;*’ measures to address domestic
violence and trafficking, including by KFOR and
UNMIK personnel;”" and the effect of high lead levels
on the health of pregnant Roma women in camps for

»2 Detailed consideration of

internally displaced persons.
women’s rights in Kosovo, and the rights of minority
women by the CEDAW Committee has been delayed,
however, due to Kosovo’s protectorate status. Serbia was
reviewed in June 2007, at which time Serbia advised the
CEDAW Committee that it was unable to implement its
obligations to enforce and protect women’s human rights
in Kosovo. Serbia recommended that the CEDAW Com-
mittee request a supplementary report from UNMIK,
whose mandate under Security Council Resolution 1244
includes the protection and promotion of human rights.
The CEDAW Committee requested a report, prepared in
cooperation with Kosovo PISG (Provisional Institutions
of Self-Government in Kosovo), by June 2008.>* The
report is being prepared, but in the meantime the issue
of implementation of the rights of minority women
under this convention have not been considered for the
last nine years.

This section will therefore examine how implementa-
tion of the international obligations of all executive and
administrative actors in Kosovo towards members of
minority communities have been affected by Kosovo’s sui

generis circumstances, and the existing means to enforce
these obligations.

International legal accountability of

Kosovo institutions

Kosovo’s declaration of independence creates challenges
for direct access to regional and international human
rights bodies for minority groups. As the ECHR has
noted, a state is not established in international law mere-
ly by a declaration proclaiming its independence, where
the international community does not recognize this
statehood.”

rights treaties is confined to states under international
255

Further, ratification and accession to human
law.?> Kosovo’s current status is unclear — 56 countries
and the International Monetary Fund now recognize
Kosovo as independent, but the remaining 136 UN mem-
ber states do not, and Serbia still claims Kosovo is part of
its sovereign territory.

Neither does Kosovo, as the breakaway ‘new state’
have automatic entitlement to membership of all interna-
tional organizations Serbia belongs to, as these
international legal responsibilities and privileges attach to
the state of Serbia.”*
membership to all organizations, including the UN, and
be formally admitted.”” Kosovo’s UN membership
requires approval, however, by both the UN Security
Council and a two-thirds majority of the General Assem-
bly.>* It is precisely because membership of the UN
would be clear recognition of Kosovo’s statchood™ that

It must therefore apply for new

membership will be opposed by states which do not wish
to recognize Kosovo’s independence, such as Cyprus, Rus-
sia, Serbia and Spain. Given that Russia can veto Security
Council approval, this means that even if Kosovo applies,
membership is not a real possibility in the near future.

Until Kosovo is recognized as a state, holding Kosovo
institutions directly accountable before international or
regional human rights bodies will continue to be com-
plex. This is of serious concern to minorities, given the
history of state-sponsored violence against minorities in
1999, and large-scale ethnic violence in 2004, much of
which remains to be prosecuted.

To date, the implementation of minority rights under
the FCNM and ICCPR by Kosovo’s provisional institu-
tions of self-government has been considered as an
adjunct to consideration of UNMIK’s human rights obli-
gations. Consideration of FCNM obligations has been
pursuant to a technical agreement between UNMIK and
the Council of Europe, with Serbia’s agreement. Consider-
ation under the ICCPR, and the consideration of
UNMIK’s obligations under the ICESCR, however, have
been based on Serbia’s obligations to implement these
covenants, including in Kosovo. Serbia has asserted before
treaty bodies that it is unable to report on the discharge of
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its own responsibilities regarding Kosovo’s human rights
situation, and has instead facilitated UNMIK submitting
a ‘supplementary report’ on the situation in Kosovo under
the ICCPR and ICESCR.*® In these communications, the
HR Committee has acknowledged that while ‘Kosovo
currently remains a part of Serbia and Montenegro’,
UNMIK’s main responsibilities in the international pro-
tectorate include ‘the protection and promotion of human
rights’ under para. 11 (j) of Security Council Resolution
1244, and that it therefore reports on observance of the
ICCPR in Kosovo on this basis.*

In this context, the HR Committee has also noted ‘the
existence of provisional institutions of self-government in
Kosovo that are bound by the [[CCPR] Covenant by
virtue of article 3.2 (c) of UNMIK Regulation No.
2001/9’, and as a result recommendations regarding
implementation of the ICCPR are directed bozh to
UNMIK and the PISG in Kosovo.** The post-indepen-
dence Kosovo authorities have an obligation to observe
the ICCPR under the new Kosovo Constitution, and so
based on this logic could also be the subject of the HR
Committee’s examination of its implementation.

Consideration of Kosovo by the Committee on Eco-
nomic Social and Cultural Rights is an interesting case in
point, coming as it does after Kosovo’s declaration of
independence. The examination is, as a matter of form, a
consideration of UNMIK’s responsibilities to implement
the ICESCR in Serbian Kosovo. The list of issues taken
up with UNMIK, issued in June 2008, nonetheless
includes questions regarding the actions of Kosovo’s
Assembly. These include adoption of the new Constitu-
tion, including the omission of the ICESCR from
covenants which apply directly as Kosovo law, as well as
activities of the PISG.*” As a result, importantly, the
record of both UNMIK and the Kosovo authorities in
implementing and observing minority economic, social
and cultural rights since 1999 came under scrutiny.

As UNMIK will, at least in form, remain in Kosovo
under Security Council Resolution 1244 for the foresee-
able future (albeit in a reduced capacity), it is quite likely
this kind of reporting and dialogue with treaty bodies,
including regarding the actions and obligations of the
newly independent Kosovo institutions, could continue as
a result. This is at least one indirect way of having Koso-
vo’s institutions’ implementation and observance of
minority rights examined.

Serbia has also sought an advisory opinion from the
International Court of Justice, by General Assembly Reso-
lution, on the legality of Kosovo’s declaration of
sovereignty.** Presuming an opinion is handed down
quickly, as some have predicted, this may help to confirm
Kosovo’s status as an independent state, which would
assist minorities in being able to access international and

regional human rights mechanisms, at least with regard to
scrutiny of the actions of the Kosovo authorities. Should
the opinion indicate that Kosovo’s declaration of
sovereignty was not legal at international law, it may how-
ever serve to protract recognition of Kosovo as a state, or
indeed defeat it. In this case, the remaining presence of
UNMIK (and EULEX under its umbrella) may be the
only basis on which Kosovo institutions’ implementation
of international treaty obligations, including toward
minorities, can be at least indirectly considered at the
international level (based on the above procedure).

The HR Committee has at least clarified that in its
view, ‘the rights guaranteed under a covenant belong to
the people living in the territory of a State party’ and that
this protection ‘devolves with territory and continues to
belong to them, notwithstanding changes in the adminis-
tration of that territory’.”® The HR Committee took the
same position regarding newly declared states of Bosnia
and Herzegovina, Croatia and the FRY (Serbia and Mon-
tenegro), on the break-up of the former SFRY in the early
1990s. The HR Committee thus requested information
from these new states under ICCPR obligations ratified
by SERY, regarding ethnic cleansing, torture and other
serious violations, even before the latter two states had
formally succeeded to SFRY’s human rights treaty obliga-
tions.”* In Kosovo's context the HR Committee has
clarified that ‘it follows that UNMIK, as well as PISG, or
any future administration in Kosovo, are bound to respect
and ensure to all individuals within the territory of Koso-
vo and subject to their jurisdiction the rights recognized
in the covenant’.”” This would seem to suggest that,
regardless of Kosovo’s status as a state or otherwise, the
HR Committee is likely to hold Kosovo authorities
responsible for implementation of the covenant.

The international legal responsibility
of Serbia

It may be argued that as Kosovo is not yet a state, it
remains part of the sovereign territory of Serbia, as recog-
nized in UN Security Council Resolution 1244. On this
basis, the Serbian government is still arguably responsible
to take the measures within its power and in accordance
with international law to ensure its human rights treaty
obligations are met in respect of all peoples in its territory.
The logic of the ECHR’s decision in llagcu and Others v.
Moldova and Russia suggests this would include Kosovo,
even if Serbia does not exercise effective control in the

% As Serbia itself has asserted before treaty bod-

ies on numerous occasions however, it is unable to

province.

discharge its responsibilities regarding human rights in
Kosovo. As a result, even if this argument was used, it
would be of little use in holding to account the actual
international or Kosovo authorities in charge of imple-
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menting minority rights in Kosovo (at least outside the
northern largely Serb municipalities).

Roma and Bosniaks in northern Serb enclaves however
may use the argument of effective control to hold Serbia
accountable for their human rights violations, due to the
parallel structures, including police, controlled by Serbia
in these regions. Further, as Serbia has ratified or succeed-
ed to individual complaints procedures under the ICCPR,
CEDAW, ICERD and CAT, there is a range of individual
complaints mechanisms available to these minorities
where domestic remedies are not effective or have been
exhausted. For other minorities in Kosovo however, trying
to hold Serbia accountable could not be considered an
effective remedy for ensuring redress for minority rights
violations. For them it would be more effective to argue
UNMIK’s obligations to ensure human rights in Kosovo,
together with PISG, on the basis of its mandate in Article
11 (j) of Security Council resolution 1244, to protect and
promote human rights in Kosovo.

International legal accountability of
the EU and EULEX
The ICR/EUSR and EULEX are empowered to exercise

effective control over various mechanisms of state in
Kosovo. These executive powers include authority and
responsibility to appoint international judges and prose-
cutors, and to investigate, properly prosecute and enforce
decisions on war crimes, inter-ethnic crimes and property
return cases.”” These bodies will therefore directly impact
on the guarantee (or breach) of, for example of minorities’
ICCPR rights to public hearing by a competent, indepen-
dent and impartial tribunal under Article 14, and the
right to an effective remedy for violation of ICCPR
rights, including judicial remedy under Article 2(3) of
ICCPR. To the extent that the HR Committee has found
that these rights belong to the people of Kosovo and must
be guaranteed to them regardless of changes in adminis-
tration, the ICR and EULEX would also be ‘bound to
respect and ensure to all individuals in the territory of
Kosovo ... the rights recognized in the Convention’. All
the HR Committee’s above arguments confirming
UNMIK’s responsibility to ensure the rights guaranteed
under the ICCPR would also apply to EULEX, as
EULEX will now derive its powers from UNMIK. As a
result, EULEX’s implementation and respect for minority
rights provisions under these conventions should be con-
sidered along with the rest of UNMIK, by the treaty
bodies.

As a result, EULEX, and the ICO/ICR are urged to
actively engage in the process of UNMIK’s reporting to
UN treaty bodies. This is one way to ensure their
accountability for effective implementation of minority
rights in the course of carrying out their mandates.
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Minority civil society organizations are also encour-
aged to actively engage in this process to ensure that
violations and shortcomings in the realization of minority
rights by EULEX and the ICR/ICO are raised and scruti-
nized. This should be done by the preparation of detailed
shadow reports to treaty bodies, reflecting areas of con-
cern from the perspective of minority communities.

For minorities in Kosovo, European human rights
standards, in the form of the guarantees in the European
Convention and the Council of Europe’s FCNM are
other potential means to hold EULEX accountable to
uphold minority rights. The European Convention,
importantly, offers the opportunity to bring individual
complaints before the ECHR.

For the EU, meeting international and regional
human rights standards is imperative to ensure the success
of its own EULEX mission. EULEX cannot strengthen
the rule of law in Kosovo and ‘mentor, monitor and
advise’ Kosovo institutions in moving toward European
and international standards successfully unless it is well
versed in and actively implementing them itself. However,
until conditions exist which allow the EU itself to ratify
and become a party to the European Convention, the fact
remains that its acts canot be challenged before the
ECHR.”

Furthermore, in the cases of Behrami and Behrami v.
France and Saramati v. France, Germany and Norway, the
Grand Chamber of the ECHR found that it was not
competent to examine European Convention state parties’
contribution to the civilian and security presence in Koso-
vo under the European Convention. Specifically, it was
found that these acts (in failing to de-mine part of Mitro-
vice/Mitrovica in Kosovo) were carried out on behalf of
the UN, and could not be attributed to the individual
respondent states in question. Further, it was found that
these acts were part of their support for implementation
of the UN Security Council’s responsibility to maintain
international peace and security under Chapter VII of the
UN Charter, and the European Convention could not be
interpreted in a manner which subjected acts or omissions
covered by a UN Security Council resolution to the
scrutiny of the ECHR.*" This case indicates therefore
that, to the extent to which the EULEX mission will now
come under the umbrella of UNMIK and Security Coun-
cil Resolution 1244, it will not be possible to hold
individual EU member states or their staff responsible
under the European Convention before the ECHR for
acts or omissions in the course of their EULEX duties.
The ICR and ICO staff are also unlikely to be held
accountable under the European Convention, given that
they are not a party to it, and that these institutions were
established by the ISG, which includes states which are
not party to the European Convention.
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Ensuring greater legal
accountability of all actors
in Kosovo

As the above discussion confirms, access to international
and regional human rights mechanisms to ensure that
minority rights are being protected in Kosovo remains
extremely limited. UNMIK, EULEX and the Kosovo
authorities’ legal responsibilities to implement minority
rights guaranteed under international treaties could be con-
sidered by treaty bodies under supplementary reports
submitted to them by UNMIK. This situation however
remains premised on the fact that UNMIK is an interna-
tional protectorate while Kosovo remains part of Serbian
territory, as Security Council Resolution 1244 states. This
may make engaging the ICR, or making it accountable
under existing mechanisms for UN treaty bodies review,
problematic, as the ICR supports recognition of Kosovo's
independence. The situation by which minority rights
might be considered by treaty bodies thus remains both
tenuous and problematic. Furthermore, this arrangement is
not adequate for ensuring that individual complaints can
be made by minorities regarding the violation of their
rights under conventions such as the ICCPR, ICESCR,
ICERD and CEDAW. While Serbia has ratified or acceded
to most of these individual complaints procedures in recent
years, it is highly unlikely that they could be used to bring
EULEX, UNMIK, the ICR or Kosovo authorities to
account when Kosovo has not acceded to these optional
additional obligations. This problem will continue as long
as Kosovo’s statchood and membership of the UN is yet to
be confirmed.

Fermin Cordoba, legal coordinator for South Eastern
Europe at MPDL argues that:

Kosovo must implement effectively all the remedies
available for the protection of minorities because the

declaration of independence did not bring yet the pos-
sibility to fully participate in the international sphere,
starting from being accepted as member of the United
Nations.”

He emphasizes in this context that: “The new State and all
others that accorded recognition [to it] need to work now
to ensure that the rights of citizens are protected.””

It is therefore recommended that an independent
international tribunal be established to adjudicate on indi-
vidual complaints of violation of international minority
and human rights standards in Kosovo by EULEX,
UNMIK and the ICR/ICO. This body should be allowed
to accept and provide its opinion on communications
from individuals or groups alleging a violation of any of
the rights contained in the applicable regional and inter-
national conventions by any of the above actors or their
staff, once they have exhausted all effective domestic reme-
dies. Such a mechanism is necessary to ensure an effective
remedy for violations by international actors, as the HR
Committee has pointed out. This is not only required to
ensure that EULEX, UNMIK and the ICR meet their
obligations to Kosovo’s minorities but will also promote
the effectiveness of EULEX and the ICR in implementing
their mandate, by gaining the trust of local actors and
guiding Kosovo toward respect for the rule of law, and
observance of European human rights standards in the
country.

For the same reasons, it is also recommended that the
existing technical agreement between UNMIK and the
Council of Europe which facilitates the AC FCNM to
monitor the implementation of this convention in Koso-
vo”” be continued under the new reconfigured mission
which includes EULEX and the ICO.?”* UNMIK, Kosovo
authorities and EULEX, where appropriate, should also
take measures to ensure implementation of the recom-

mendations of the AC FCNM and the Council of Europe

Committee of Ministers as soon as possible.””
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Ways forward

The above discussion focused on existing means to guar-
antee minority rights in Kosovo, and how these
mechanisms, including international recourse, have been
affected by Kosovo’s unilateral declaration of indepen-
dence. This examination has specifically considered the
need for measures to address the protection gap during
the interim international administration.

To best ensure protection of minority communities’
rights in Kosovo, it is also necessary to consider some of
the future long-term opportunities that independence
brings. Perhaps one of the most important in Kosovo’s
case is the possibility of EU accession, which brings with
it the requirement to meet the so-called Copenhagen Cri-
teria for accession, which include the need to achieve
‘stability of institutions guaranteeing democracy, the rule
of law, human rights and respect for and, protection of
minorities’.”’*

The EU’s Stabilization and Association Process (SAP)
aims to promote stability and regional cooperation in the
western Balkans, linking it to the prospect of EU acces-
sion. Under the SAP, Kosovo has already had its minority
rights record separately reviewed since 2005 in Annual
Reports by the European Commission (prior to 2005 it
was monitored within the Serbia report).”” It is yet to
form a contractual relationship with the EU which would
place it on a clear accession track, but since its indepen-
dence the European Commission has confirmed that
Kosovo has ‘a clear and tangible EU perspective’.”” Still, in
the Kosovo context, the possibility of accession is likely
once again to be complicated by the fact that some current
EU states such as Cyprus, Romania and Spain continue to
refuse to recognize Kosovo as an independent state.

Nonetheless, MRG analysis of EU progress reports has
confirmed that the promise of the possibility of future
accession, and ongoing monitoring of minority issues
under the EU’s SAP have the potential, if effectively har-
nessed, to bring about improvement in the lives of
minorities in the country seeking accession.”””

The European Commission referred to the Council of
Europe and the OSCE’s minority rights standards to
develop criteria to assess candidate countries’ performance
in meeting the Copenhagen minority protection require-
ment. These standards importantly include the FCNM,
discussed in the Kosovo context in the fourth section (‘An
independent Kosovo ...’, p. 16). The Article 15 right to
participate effectively in social, cultural and economic life
includes the adoption of special measures where necessary

to ensure minorities’ full and effective equality.”® This
point is important when considering utilizing this process
to improve the lives of minorities in Kosovo; all groups
referred to social and economic hardship and exclusion as
pressing contemporary concerns. Advocates for minority
groups in Kosovo reiterate that economic development is ‘a
key factor to ensure stability in this [Kosovar] society’ and
that EU accession is one possible means to achieve this.”
It should be reiterated of course that the Kosovo gov-
ernment has already undertaken, and is bound under its
new Constitution, to apply and implement the FCNM
within Kosovo. Steps to implement the recommendations
of the AC FCNM and the Council of Europe Committee
of Ministers do not appear to have been a high priority
for UNMIK to date however. The ‘carrot’ of EU accession
and the economic benefits to be gained may be exactly
what is required, and most effective in motivating the
Kosovo government to ensure effective implementation of
these standards. To ensure that this opportunity is har-
nessed most effectively to improve Kosovo minorities’
human rights situation however, a number of improve-
ment will be needed. The EU will need to broaden and
improve the attention it gives to the issues faced by small-
er minorities such as Roma, Ashkali and Egyptians or
Turks; introduce gender mainstreaming and analysis of
multiple discrimination issues for minority women; and
promote effective minority participation and consultation,
in line with international minority rights standards.**
Finally, the EU must ensure that assessment of minority
protections in Kosovo includes examination of minority
economic and social participation guarantees, so that the
benefits of economic stability and prosperity as Kosovo
strengthens its relationship with the EU are equally

enjoyed by Kosovo’s smaller minority groups.*

Conclusion

Kosovo’s declaration of independence has brought some
opportunities, and many potential risks for the protection
of minority rights and the rights of smaller minorities in
Kosovo. As exercisers of executive power in newly inde-
pendent Kosovo, it is important that the EU and the
international community do their utmost to facilitate the
effective participation of minority communities in this
new nation-building exercise, while also ensuring the
guarantee of minority rights. This will not be limited to
overseeing the implementation of the obligations of
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Kosovo institutions toward minorities. It will also involve
ensuring that the EU and ICO are themselves both
actively engaged in consultation and interaction with
smaller minority communities, and accountable in their
actions, through mechanisms to ensure their compliance

with regional and international minority rights standards.

Despite recent failures, the EU and the international com-
munity have a central role to play in ensuring that a// of
the minority communities that have lived in Kosovo for
centuries should be able to continue to reside there peace-
tully, while freely exercising their full cultural, religious
and linguistic rights.
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Recommendations

To UNMIK, EULEX, ICR and
Kosovo Authorities

Human rights accountability

1. The accountability of EULEX, the ICR/ICO,
UNMIK and the Kosovo government for the imple-
mentation of international and regional minority and
human rights standards should be ensured.

* An independent international tribunal should be
established to adjudicate on individual complaints
of violation of international minority and human
rights standards in Kosovo by EULEX, UNMIK
and the ICR/ICO. This body should be allowed to
accept and provide its opinion on communications
from individuals or groups alleging a violation of
any of the rights contained in the applicable
regional and international conventions by any of
the above actors or their staff, once they have
exhausted all effective domestic remedies.

* In the meantime, ensure that the Human Rights
Advisory Panel established by UNMIK is granted
true independence and sufficient resources to func-
tion effectively and that complaints of human rights
abuses by international EULEX and ICO staff can
be submitted to the Panel, effective immediately.

2. Ensure continued monitoring of the FCNM’s imple-
mentation in Kosovo, including by EULEX and
UNMIK, by extending the technical agreement
between UNMIK and the Council of Europe to cover
EULEX and the ICR/ICO. Take immediate measures
to implement the recommendations of the AC FCNM
and the Council of Europe Committee of Ministers to
improve compliance with the FCNM.

3. Actively engage in the process of UNMIK’s reporting
to treaty bodies and engage in dialogue with them

4. As part of measures to meet obligations under the
Ahtisaari Plan, the Constitution and in international
law, initiate a truth and reconciliation process involv-
ing all parties in Kosovo and mediated with the
assistance of the OSCE and/or EULEX/ICO as appro-
priate. This process should address Kosovo’s past
ethnic crimes, including those committed in 2004,
and involve local civil society organizations within

Kosovo, including particularly those from minority
communities.

Minority participation

5. Ensure effective participation by minority communi-

ties, including through the constitutionally guaranteed
special representation measures, in all circumstances
where laws being passed or amended by the Kosovo
Assembly directly impact on the rights of communities.

. Establish a periodic, non-politicized review of laws

and provisions affecting minorities, enacted during the
transition period (to which these guarantees were not
applied), by agreement between EULEX, the ICR and
Kosovo authorities as part of a review of the ICR’s
mandate after two years. The effective participation of
minority communities and their representatives should
be guaranteed in this process, and measures should be
adapted and improved based on minorities’ practical
experience of their implementation and effectiveness.

. Hold consultations with municipalities, all minority

communities, AC FCNM representatives and relevant
OSCE staff to formulate ways to ensure effective rep-
resentation and participation by smaller minorities at
the municipal level, including affirmative action mea-
sures (Article 15 FCNM; Article 58(4) Kosovo
Constitution).

. Ensure proactive recruitment in all regions and at all

levels throughout the country of police officers, prose-
cutors and judges from all minority communities,
including Roma, Ashkali and Egyptians.

. Ensure proactive recruitment from Kosovo’s minority

communities and the Roma, Ashkali and Egyptian
communities in particular, to Kosovo’s Security Force
(to meet obligations under FCNM Articles 4, 6 and
15, Article 61 and Article 58 sub-paragraph 4 of the
Constitution).

Legal reform

4. Conduct further public awareness campaigns regard-

ing the Anti-Discrimination Law, the rights available
to all communities under the Constitution, and other
existing domestic legal remedies, including in minority
languages.
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9. Ensure the appointment of the Ombudsperson and
the functioning of his/her office meets constitutional

5. Implement judicial reforms as a matter of urgent pri-
ority, particularly reforms aimed at improving
domestic judiciary functioning and reducing case
backlogs, to ensure effective domestic remedies for

and legal requirements and follows the Paris Principles
on National Institutions. Ensure adequate funding for
minority communities. Conduct training, awareness- the Ombudsperson institution.
raising and exposure to jurisprudence on the
application of the Anti-Discrimination Law for the 10. Government ministers should engage constructively
with the Committee on the Rights and Interests of
Communities, invite its input on draft laws which
may affect communities and remain committed to

facilitating its effective functioning.

executive and the judiciary.

6. Implement targeted educational, professional training
and mentoring programmes (including scholarships) for
minorities who are under-represented in the judiciary,
particularly smaller minority groups. This is to enable To the Europ ean Commission

11.When examining implementation of minority rights
in Kosovo under the EU accession process, broaden

development of qualified minority candidates, to meet
constitutional 15 per cent quotas for appointment of
minority judges to the Supreme Court and District

Courts as soon as possible, on a proportionate basis.

Establish a Constitutional Court which is robustly inde-

pendent and knowledgeable regarding international and

minority human rights standards applicable in Kosovo.

* Ensure that international and domestic judges
appointed to the Kosovo Constitutional Court
have specific knowledge and expertise in the area
of minority rights, non-discrimination and the rel-
evant international and regional human rights
conventions listed in Articles 22 and 58 sub-
paragraph 2 of the Kosovo Constitution, and that
appropriate training is made available.

* Ensure that international Constitutional Court
judges are subject to professional regulation by the

and improve the attention given to issues faced by
smaller minorities such as Roma, Ashkali and Egyp-
tians or Turks; introduce gender mainstreaming and
analysis of multiple discrimination issues for minori-
ty women; and assess critically the effectiveness of
mechanisms for minority participation and
consultation.

12.Ensure that assessment of minority protections in

Kosovo includes examination of minority economic
and social participation guarantees, so that the benefits
of economic stability and prosperity in Kosovo are
equally enjoyed by smaller minority groups.

To the OSCE Mission in
Kosovo and UNESCO

13. Working together with local NGOs and government
gender equality offices, provide capacity building,

Assembly of EULEX Judges in respect of profes-
sional conduct and disciplinary proceedings.

To the Kosovo authorities

8. Ensure adequate funding for the Office of the Prime training and mentoring programmes for minority

34

Minister’s Roma, Ashkali and Egyptian joint strategy
and its implementation. Consider ways to improve
political commitment and effective implementation by
local and national authorities, in consultation with the
AC FCNM and members of the Roma, Ashkali and
Egyptian communities.

women specifically focused on strengthening their
ability to participate in public and political life.

14. Continue to implement adult education programmes

to address high illiteracy among Roma, Ashkali and
Egyptian women and men.
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